UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION 5
77 WEST JACKSON BOULEVARD
CHICAGO, IL 60804-3550

JUN 13 2018

REPLY TO THE ATTENTION QF:

CERTIFIED MATL
RETURN RECEIPT REQUESTED

CT Corporation System, Inc.
Registered Agept for Service of Process
for Birds Eve Foods, LLC

100 South 5% Street #1075
Minneapolis, MN 55402

Re:  Inthe Matter of Birds Eve Foods, LLC., Waseca, Minnesota
Docket Nos: MM-05-2018-0002 CERCLA-05-2018-0005 EPCRA-05-2018-0009

Dear Registered Agent:

F have enclosed a Complaint filed against Birds Eye Foods, LLC, under Section 109 of the
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA), as
amended, 42 U.S.C. § 5609, and Section 325 of the Emergency Planning and Community
Right-To-Know Act of 1986 (EPCRA), 42 U.S.C. § 11045. The Complaint alleges violations of
Section 105(a) of CERCLA, 42 U.S.C. § 9603(z), Sections 304(a) and (¢} of EPCRA, 42 U.S.C.
6§ 11004(z) and (c).

As provided in the Complaint, if you would like to request a hearing, vou must do 50 1 your
Answer to the Complaint. Please note that if vou do not file an Answer with the Regional
Hearing Clerk within 30 days of your receipt of this Complaint, the Presiding Officer may issue
default order and the proposed civil penalty will become due 30 days later. Mail a copv of vour
answer to Jeffery M. Trevino, Associate Regional Counsel (C-141), U.S. EPA, 77 West Jackson
Boulevard, Chicago, Illinos 60604,

Recycled/Recyclabie e Printat with Vegetabiz Oil Based Inks on 100% Recycled Paper (100% Post-Gansumer



In addition, whether or not you request a hearing, you may reguest an informal settlement
conference by contacting James Entzminger, at (312} 886-4062. If you have any legal questions,
piease contact Jeffery M. Trevino, Associate Regional Counsel at (312) 886-6729.

Sincerely,

,\j% UJL#‘ Jfb\ﬁ“

Jason H. El-Zem, Chief ‘
Emergency Response Branch !
Superfund Division

U5, Environrnental Protection Agency

Region 5
Enciosures (3}
1. Complaint
2. Consolidated Rules
3. Enforcement Response Policy
ce: Steve Tomiyanovich (w/ enclosure)

Division of Homeland Security
and Emergency Management

444 Cedar Street, Suite 223

St. Paul, Minnesota 55101

Jodi Amdt Labs (w/ enclosure)

Conway, Oleymczak & Jerry, S.C.

Post Office Box 23200

Green Bay, Wisconsin 54305-3200 (certified)
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Proceeding to Assess a Civil Penalty Under
Section 109(b) of the Comprehensive
Environmental Response, Compensation and
Liability Act, and Section 325(b)(2) of the
Emergency Planning and Community
Right-to-Know Act of 1986

Birds Eye Foods, LLC
Waseca, Minnesota

Respondent.
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Complaint

1. This 1s an administrative proceeding to assess a civil penalty under Section 109(b)
of the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA), as
amended. 42 U.S.C. § 9609(b). and Section 325(b}2), of the Emergency Planning and
Community Right-to-Know Act of 1986 (EPCRA), 42 U.S.C. § 11045(b)(2).

2. The Complainant is, by lawful delegation, the Chief of the Emergency Response
Branch 1, Superfund Division, United States Environmental Protection Agency (U.S. EPA),
Region 5. !

3.  The Respondent is Birds Eye Foods, LLC, a Delaware limited liability company
doing business in the State of Minnesota.

Statutorv and Regulatorv Backeround

4. Section 103(a) of CERCLA, 42 U.S.C. § 9603(a), requires any person in charge of a
facility to immediately notify the National Response Center (NRC) as soon as that person has
knowledge of any release of a hazardous substance from the facility in an amount equal to or

greater than the reportable quantity of the hazardous substance.



5. Section 304a)2) of EPCRA, 42 11.5.C. § 11004(a)(2), requires the owner or
operator of a facility fo immediately provide notice, as described in Section 304(b) of EPCRA,
42 U.S.C. § 11004(b), if a release of an extremely hazardous substance in quantities egual to or
greater than a reportable quantity occurs from a facility at which hazardous chemicals are
produced, used or stored and such release occurred in a manner which would require notice
under Section 103(a) of CERCLA, 42 11.5.C. § 9603(a).

6. Under Section 304(b) of EPCRA, 42 U.S.C. § 11004(b), the owner or operator of a
facility must give the notice required under 304(a) of EPCRA, 42 U.S.C. § 11004(a),
nmmediately after the release, to the community emergency coordinator for the local emergency
planmng committee (LEPC) for any area Likely to be affected by the release and to the state
emergency response commission (SERC) of any state likely to be atfected by a release.

7. Section 304{c) of EPCRA, 42 US.C. § 1 1004(0), requires the owner or operator of
the facility to provide written follow-up emergency notice setting forth and updating the
information required under Section 304(b), 42 U.S.C. § 11004(b), as soon as practicable after a
reiease which requires notice under Section 304(a) of EPCRA, 42 U.S.C. § 11004(a).

8. Section 103(a) of CERCLA, 42 U.S.C. § 9603(a), and Section 304 of EPCRA, 42
U.S.C. § 11004, provide a mechanism to alert federal. state and local agencies that a response
action may be necessary to prevent deaths or injuries to emergency responders, facility personnel
and the local community. A delay or failure to not.ify could seriously hamper government
responses to an emergency and pose serious threats to human health and the environment.

§.  Under 29 C.F.K § 1910.1200(¢c), a hazardous chemical is any chemical which is
classified as a physical or health hazard, a simple asphyxiant, combustible dust, pyrophoric gas,

or hazard not otherwise classified.



10. Under Section 311(e) of EPCRA, 42 U.8.C. § 11021{e), with certain exceptions, the
term “hazardous cherical™ has the meaning given such term by 29 C.FR. § 1910.1200(c).

General Allegations

11, At all times relevant to this Complamnt, the Minnesota Department of Homeland
Security and Emergency Management was the SERC for Minnesota under Section 301(a) of
EPCRA, 42 US.C. § 11001 (a).

12, At all times relevant to this Complaint Respondent was a “person” as that term was
defined under Section 101(21) of CERCLA, 42 U.S.C. § 9601(21).

13. At all times relevant to this Complaint Respondent was a “person”™ as that term was
defined under Section 329(7) of EPCRA, 42 U.S.C. § 11049(7).

14. At all times relevant to this Complaint, Respondent owned and operated buildings,
structures, installations, equipment, pipes or pipelines, and storage containers, located on a single
site or on contiguous or adjacent sites, at approximately 400 4th Street SW, Waseca, Minnesota,
where it deposited. stored, disposed of, or placed, Ammonia CAS# 7664-41-7.

15. Respondent’s buildings, structures, installations, equipment, pipes or pipelines, and
storage containers, located at 400 4th Street SW, Waseca, Minnesota, where it deposiied, stored,
disposed of, or placed Ammonia CAS# 7664-41-7, constituted a “facility™ as that ferm 1s defined
under Section 1G1(9) of CERCLA, 42 U.5.C. § 9601(9).

16. Respondent’s buildings, structures, installations, equipment, pipés or pipelines, and
storage containers, located at 400 4th Street SW, Waseca, Minnesota, where it deposited, stored,
disposed of, or placed, Ammonia CAS# 7664-41-7 constituted a “facility” as that term is defined
under Section 329(4) of EPCRA, 42 U.S.C. § 11049(4).

17. At all times relevant to this Complaint, Respondent was in charge of the facility.

(%)



18, Ammonia CAS# 7664-41-7 was a “hazardous substance™ as that term was defined
under Section 101(14) of CERCLA, 42 U.S.C. § 9601(14).

19, Ammonia CAS# 7664-41-7 had a reportable quantity of 100 pounds, as indicated at
40 C.F.R. Part 302, Table 302.4.

20.  Ammonia CAS# 7664-41-7 was a “hazardous chemical” within the meaning of
Section 311(e) of EPCRA, 42 U.S.C. § 11021(e), and 29 C.F.R. § 1910.1200(c).

21. Respondent produced, used or stored Ammoma CAS# 7664-41-7 at the facility.

22,  Ammonia CAS# 7664-41-7 was an “extremely hazardous substance™ according to
Section 302(a)(2) of EPCRA, 42 U.S.C. § 11002(a)(2).

23, Ammonia CAS# 7664-41-7 had a reportable quantity of 100 pounds, as indicated at
40 C.F.R. Part 355, Appendix A.

24.  Between June 21 and July 19, 2013, Respondent spilied, leaked, emitted,
discharged. or allowed to escape or leach, into the ambient air, approximately 34,000 pounds of
Ammonia CAS# 7664-41-7.

25. Between June 21 and July 19, 2013, Respondent spilled, leaked. emitted,
discharged, or allowed to escape or leach into the ambient air, 1.001 pounds of Ammonia CAS#
7664-41-7 during at least one 24-hour.

26. Therefore, Respondent “released” Ammonia CAS# 7664-41-7 (Release 1)
as that term was defined under Section 101(22) of CERCLA, 42 U.S.C. § 9601(22).

27. Therefore, Respondent “released” Ammonia CAS# 7664-41-7 (Release 1) as that
term was defined under Section 329(8) of EPCRA, 42 U.S.C. § 11049(8).

28. Respondent’s Release 1 migrated beyond the facility's boundartes.

29. Respondent’s Release | was likely to affect Minnesota.



30, Respondent had knowledge of Release 1 as it occurred.
31. Respondent notified the Minnesota SERC of Release 1 at 2:13 p.m. (Central Time),
on July 19, 2013.

32. Respondent notified the NRC of Release 1 at 2:24 p.m. (Central Time), on July 19,

33. Respondent failed to provide the Minnesota SERC with written follow-up
emergency notice of Release 1 as of September 14, 2016.

34. At orabout 6:00 p.m. (Central), September 20, 2014, Respondent spilled, leaked,
emitted, discharged, or allowed to escape or leach, into the ambient air, approximately 1,640
pounds of Ammonia CAS# 7664-41-7.

35. Therefore, Respondent “released” Ammonia CAS# 7664-41-7 (Release 2)
as that term was defined under Section 101(22) of CERCLA, 42 U.S.C. § 9601(22).

36. Therefore, Respondent “released” Ammonia CAS# 7664-41-7 (Release 2) as that
term was defined under Section 329(8) of EPCRA, 42 U.S.C. § 11049(8).

37. Respondent’s Release 2 migrated beyond the facility's boundaries.

38. Respondent’s Release 2 was likely to affect Minnesota.

39, Ator about 6:00 p.m. (Central), September 20, 2014, Respondent had knowledge of
Release 2.

40. At 7:30 p.m. (Central Time) on September 20, 2014, Respondent notified the
Minnesota SERC of Release 2.

41, At 1:22 am. (Central Time) on September 21; 2014, Respondent notified the

NRC of Release 2.



42, Asof February 19, 2015, Respondent had failed to provide the SERC of written
follow-up emergency notice of Release 2.

Count |

43, Complainant incorporates paragraphs | through 42 of this Complaint as if set forth
in this paragraph.

44,  As soon as Respondent had knowledge of Release 1, Respondent failed to
immediately notify the NRC, in violation of Section 103(a) of CERCLA, 42 U.S.C. § 9603(a).

45. Each day Respondent failed to immediately notify the NRC constituted a separate
violation of Section 103(a} of CERCLA, 42 U.S.C. § 9603(a).

Count 2

46. Complainant incorporates paragraphs 1 through 42 of this Complaint as if set forth
in this paragraph.

47. As soon as Respondent had knowledge of Release 1, Respondent failed to
immediately provide notice to the SERC, in violation of Section 304(a) of EPCRA, 42 U.S.C.

§ 11004(a).

48. Each day Respondent failed to immediately provide notice to the SERC in violation
of Section 304(a) of EPCRA, 42 U.5.C. § 11004(a), constituted a separate violation of Section
304{a) of EPCRA, 42 U.8.C. § 11004(a). |

Count 3
49, Complainant incorporates paragraphs 1 through 42 of this Complaint as if set forth

in this paragraph.



50. As soon as practicable after Release 1, Respondent faijed to provide the SERC a
written follow-up emergency notice in violation of Section 304({c) of EPCRA, 42 U.S.C.

§ 11004(c).

51. FEach day Respondent failed to provide the SERC a written follow-up emergency
notice in violation of Section 304(c) of EPCRA, 42 U.S.C. § 11004(c), constituted a separate
violation of Section 304(c) of EPCRA, 42 U.S.C. § 11004(c).

Count 4

52. Complainant incorporates paragraphs 1 through 42 of this Complaint as if set forth
i this paragraph.

53. As soon as Respondent had knowledge of Release 2, Respondent failed to
immediately notify the NRC in violation of Section 103(a) of CERCLA, 42 U.S.C. § 9603(a).

54. Each day Respondent failed to immediately notify the NRC constituted a separate
violation of Section 103(a) of CERCLA, 42 U.5.C. § 9603(a).

Count §

55. Complainant incorporates paragraphs 1 through 42 of this Complaint as if set forth
in this paragraph.

56. As soon as Respondent had knowledge of Release 2, Respondent failed to
mmmediately provide notice to the SERC in violation of Section 304(a) of EPCRA, 42 U1.S.C.

§ 11004(a).

57. Each day Respondent failed to immediately provide notice to the SERC in violation

of Section 304(a) of EPCRA, 42 U.S.C. § 11004(a), constituted a separate violation of Section

304(a) of EPCRA, 42 U.S.C. § 11004(a).



Count &

58. Complainant incorporates paragraphs 1 through 42 of this Complaint as if set forth
in this paragraph.

59, As soon as practicable after Release 2, Respondent failed to provide the SERC a
written follow-up emergency notice in viclation of Section 304{(c) of EPCRA, 42 U.5.C.
§ 11004(c).

60. Each day Respondent failed to provide the SERC a written follow-up emergency
notice 1n viclation of Section 304(c) of EPCRA, 42 U.S.C. § 11004(c), constituted a separate
violation of Section 304(c) of EPCRA, 42 U.S.C. § 11004(c).

Proposed CERCLA Penalty

61. Section 109(b) of CERCLA, 42 U.S.C. § 9609(b), authorizes U.S. EPA to assess a
civil penalty of up to $25,000 per day of violation of CERCLA Section 103. The Debt
Collection Improvement Act of 1996, 31 U.S.C. § 3701 note, and its implementing regulations at
40 C.F.R. Part 19 increased the statutory maximum penalty to $37.500 per day of violation for
violations that occurred after January 12, 2009.

62. Section 109(a)3) of CERCLA, 42 U.S.C. § 9609(a)3), requires U.S. EPA 1o
consider the nature, circumstances, extent and gravity of the violations, a violator’s ability to
pay, prior history of violations, degree of culpability, economic benefit or savings resulting from
the violation and any other matters that justice may require, when assessing an administrative
penalty under Section 109(b) of CERCLA.

63. Based upon an evaluation of the facts alleged in this Complaint and the factors in
Section 109(a)(3) of CERCLA, Complainant proposes that the U.S. EPA assess a civil penalty

against Respondent of $69,530 for the CERCL A violations alleged in Counts 1 and 4 of this



Complaint. Complainant allocated this proposad penalty to the CERCLA counts of this
Complaint as follows:

Count 1 CERCLA 103(a): $37,500

Count 4 CERCLA 103(a): $32.050

64, Complainant caleulated the CERCLA penalties by evaluating the facts and
circumstances of this case with specific reference to U.8. EPA’s policy titled Enforcement
Response Policy for Sections 304, 311 and 312 of the Emergency Planning and Community
Right-to-Know Act and Section 103 of the Comprehensive Environmental Response,
Compensation, and Liability Act, dated September 30, 1999, a copy of which 1s enclosed with
this Complaint.

Proposed EPCRA Penalty

65. Section 325(b) of EPCRA, 42 U.S.C. § 11045(b), authorizes U.S. EPA to assess a
civil penalty of up to $25,000 per day of violation of EPCRA Section 304. The Debt Collection
Improvement Act of 1996, 31 U.S.C. § 3701 note, and 1ts implementing regulations at 40 C.F.R.
Part 19 increased the statutory maximum penalty to $37,500 per day of violation for violations
that occurred after January 12, 2009,

66. Based upon an evaluation of the facts alleged in this Complaint, and after
considering the nature, circumstances, extent and gravity of the violations, the violator’s ability
to pay, prior history of violations, degree of culpability, economic benefit or saving resulting
from the violations and any other matters that justice may require, Complainant proposes that
U.S. EPA assess a civil penalty against Respondent of $594,660 for the EPCRA violations
alleged in this Complaint. Complainant allocated this proposed penalty to the various EPCRA

counts of this Complaint as follows:



Count 2 EPCRA Section 304{a) (SERC}: §37.500

Count 3 EPCRA Section 304(c) (SERC):  $457.875
Count 5 EPCRA Section 304(2) (SERC):  $22,135
Count 6 EPCRA Section 304(c) (SERC}: $77,150
Total CERCLA and EPCRA Penalty: $664.190.

67. Complainant calculated the EPCRA penalties by evaluating the facts and
circumstances of this case with specific reference to U.S. EPA’s policy titled Enforcement
Response Policy for Sections 304, 311 and 312 of the Emergency Planning and Community
Right-to-Know Act and Section 103 of the Comprehensive Environmental Response,
Compensation, and Liability Act, dated September 30, 1999, a copy of which 1s enclosed with
this Complaint.

Rules Governing this Proceeding

The Consolidated Rules of Practice Governing the Administrative Assessment of Civil
Penalties and the Revocation/Termination or Suspension of Permits (Consolidated Ruies) at
40 C.F.R. Part 22 govern this proceeding to assess a civil penalty. Enclosed with the Complaint
served on Respondent 1s a copy of the Consolidated Rules.

Filing apd Service of Documents

Respondent must file with the U.S. EPA Regional Hearing Clerk the original and one
copy of each document Respondent intends as part of the record in this proceeding. The
Regional Hearing Clerk’s address is:

Regional Hearing Clerk (E-191)
U.S. EPA, Region 5

77 W, Jackson Blvd.
Chicago, IL 60604



Respondent must serve a copy of each document filed in this proceeding on each party
pursuant to Section 22.5 of the Consolidated Rules. Complainant has authorized Jeffery M.
Trevino to receive any answer and subsequent legal documents that Respondent serves in this
proceeding. You may telephone Jeffery M. Trevino at (312) 886-6729. His address is:

Jeffery M. Trevino (C-14T)
Office of Regional Counsel
U.S. EPA, Region 5

77 W. Jackson Blvd.
Chicago, I 60604

Terms of Pavment

Respondent may resolve this proceeding at any time by paying the proposed penalty by
sending a certified or cashier’s check for the CERCLA violations payable to “EPA Hazardous
Substance Superfund,” to:

U.S. Environmental Protection Agency
Superfund Payments
Cincinnati Finance Center
P.O. Box 979076
St. Louis, MO 63197-9000
and by sending a certified or cashier’s check for the EPCRA violations payable to the *Treasurer,
United States of Amenca,” to:
U.S. Environmental Protection Agency
Fine and Penalties
Cincinnati Finance Center
P.O. Box 979077
St. Louis, MO 63197-9000

Respondent must include the case name and docket numbers on the checks and in the

Jetter transmitting the check. Respondent must simultaneously send copies of the checks and

transmittal Jetter to the Regional Hearing Clerk and Jeffery M. Trevino at the addresses given

above, and to:

11



James Entzminger, (SC-57)

Chemical Emergency Preparedness
and Prevention Section

U.S. EPA, Region 5

77 W. Jackson Blvd.

Chicago, IL 60604

Answer and Opportunity te Reguest a Hearing

If Respondent contests any material fact alleged 1n this Complaint or the appropriateness
of any penalty amount, or contends that it is entitled to judgment as a matter of law, Respondent
may request a hearing before an Administrative Law Fudge. To request a hearing, Respondent
must file a written Answer within 30 days of receiving this Complaint and myust include in that
written Answer a request for a hearing. Any hearing will be conducted in accordance with the
Consolidated Rules.

In counting the 30-day period, the date of receipt is not counted, but Saturdays, Sundays
and federal legal holidays are counted. [f the 30-day time period expires on a Saturday, Sunday
or federal legal holiday, the time period extends to the next business day.

To file an Answer, Respondent must file the original written Answer and one copy with
the Regional Hearing Clerk at the address specified above.

Respondent’s written Answer must clearly and directly admit, deny or explain each of the
factual allegations in the Complaint; or must state clearly that Respondent has no knowledge of a
particular factual allegation. Where Respondent states that it has no knowledge of a particular
factual allegation, the allegation is deemed denied. Respondent’s failure to admit, deny or
explain any material factual allegation in the Complaint constitutes an admission of the

allegation.

12



Respondent’s Answer must aiso state:

a. the circumstances or argurnents which Respondent alleges constitute grounds of
defense;

b. the facts that Respondent disputes;
c. the basis for opposing the proposed penalty; and,

d. whether Respondent requests a hearing.
[f Respondent does not file a written Answer within 30 calendar days after receiving this

Complaint, the Presiding Officer may issue a default order, after motion, under Section 22.17 of
the Consolidated Rules. Default by Respondent constitutes an admission of all factual
allegations in the Complaint and a waiver of the right to contes;t the factuél allegations.
Respondent must pay any penalty assessed in a default order without further procéedings 30 days
after the order becomes the final order of the Administrator of U.S. EPA under Section 22.27(c)
of the Consolidated Rules.

Settlement Conference

Whether or not Respondent requests a hearing, Respondent may reguest an informal
conference to discuss the facts alleged in the Complaint and to discuss settlement. To request an
informal settlement conference, Respondent may contact James Entzminger at
entzminger.james@epa.gov ot (312) 886-4062.

Respondent’s request for an mformal settlement conference will not extend the 30-day
period for filing a written Answer to this Complaint. Respondent may simultaneousty pursue an
informal settiement conference and the adjudicatory hearing process. Complainant encourages
all parties against whom 1t proposes to assess a civil penalty to pursue settlement through
informal conference. However, Complainant will not reduce the penalty simply because the

parties hold an informal settlement conference.



In the Matfer of: Birds Eve Foods, LLC, Waseca, Minnesota
Docket Nos. p{M-05-2018-0002 CERCLA-05-2018-0005 EPCRA-05-2018-0009

U.S. Environmental Protection Agency, Complainant

-y ?@ ﬁf(f /;f/

Date Jabon El-Zéin, C yl:f
Emergency Response Branch 1
Superfund Division
Region 5
U.S. Environmental Protection Agency
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In the Matter of: Birds Eve Foods, ELC, Waseca, Minnecots
Docket Nos. MM-05-2018-0002 CERCLA-05-2018-0005 EPCRA-05-2018-0009

Certificate of Service

I, James Entzminger, certify that 1 filed the original and a copy of the Complaint with the
Regional Hearing Clerk, Region 5, U.S. Environmental Protection Agency, delivered a copy of
the Complaint by intra-office mail to the Regional Judicial Officer, and that [ mailed a copy to
the Respondent’s Registered Agent for Service of Process and Respondent’s Legal Counsel by
first-class, postage prepaid, certified mail, return receipt requested, along with the Consolidated
Rules of Practice Governing the Administrative Assessment of Civil Penalties and the
Revocation/Termination or Suspension of Permits, 40 C.F.R. Part 22, and the Enforcement
Response Policy for Sections 304, 311 and 312 of the Emergency Planning and Community
Right-to-Know Act and Section 103 of the Comprehensive Environmental Response,
Compensation, and Liability Act (September 30, 1999}, by placing them in the custody of the
United States Postal Service addressed as follows:

CT Corporation System, Inc.
Registered Agent for Service of Process
for Birds Eve Foods, LLC

100 South 5% Street #1075
Minneapolis, MN 55402; and,

Jodi Arndt Labs

Conway, Olejniczak & Jerry, S.C.
P.O. Box 23200

Green Bay, WI 54305-3200.

Copy via e-mail to Ann Coyle, Regional Judicial Officer, Region 5, U.S. Environmental
Protection Agency at covle. ann@epa.gov.

On the f 17 day of/, Q)b%fi 2018.

/?//7 f AL él,ﬁ‘{f e
/

J zuﬂes Entzmmoer J/
IfS Environmental Protection Agency
Region 5
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§21.13

(2) The State program shall con-
stitute an eguivalent effort to that re-
quired of EPA nnder this section.

3y The State organization respon-
aible for conducting the program
should be the State water pollution
control agency, as defined in section
502 of the Act.

(4) The 8tate submission shall pro-
posa a procedure for adjudicating appli-
cant appeals as provided under §21.9.

() The State submission shall iden-
tify any existing or potential conflicts
of intereat on the part of any personnel
who will or may review or approve ap-
plications.

(i) A conflict of interest shall exist
where the reviewing official is the
spouse of or dependent {as defined in
the Tax Code, 26 U.B.C. 152) of an
owner, partner, or principal officer of
the small business, or where he has or
is receiving from the small business
concern applicant 10 percent of gross
personal income for a calendar year,
except that it shall mean B0 percent
gross personal income for a calendar
year if the recipient is over 60 years of
age and is receiving such portion pur-
suant to retirement, pansion, or simi-
lar arrangements.

(ii) If the State is unable to provide
alternative parties tc review or ap-
prove any application subject to con-
flict of interest, the Regional Adminis-
trator shall review and approve the ap-
plication.

() The Regional Administrator,
within 680 days after such application,
shall approve any State program that
conforms to the requirements of this
saction. Any such approval shall be
after sufficient notice has been pro-
vided to the Regional Director of SBA.

{c) If the Regional Administrator dis-
abproves the application, he shall no-
tify the State, in writing, of any defi-
ciency in its application. A State may
resibmit an amended application at
any later time.

{d) Upcn approval of a State submis-
sion, BFA will suspend all review of ap-
plisations and issuance of statements
for small businesses in that State,
pending transferral. Provided, however,
That in the event of a State conflict of
interest as identified in §21.12¢a)4) of
thig secblon, BPA shall review the ap-

leation and issue the statement.

40 CFR Ch. 1 (7-1-06 Edition)

(e) Any appiications shall, if received
by an HPA Regicnal Office, be . for-
warded promptly to the appropriate
Btate for action pursuant to secticn
T(g)2) of the Small Business Act and
these regulations,

(N{L BPA will generally not review
or approve individual statements
issued by a State. However, SBA, upon
receipt and review of a State approved
statement may request the Regional
Administrator of EPA to review the
statement. The Regional Adminis-
trator, upon such request can further
approve or disapprove the State issued
statement, in accordance with the re-
quirements of §21.5.

{2) The Regional Administrator will
perindically review State program per-
formance. In the event of State pro-
gram deficiencies the Regional Admin-
istrator will notify the State of such
dsficiencies.

{(3) During that period that any
State's program is classified as defi-
cient, statements issued by s State
shall also be sent to the Regional Ad-
ministrator for review. The Regional
Administrater shall notify the State,
the applicant, and the SBA of any de-
termination subsequently made, in ac-
cordance with §21.5, on any such state-
ment.

(i) If within 6¢ days after notice of
such deficiencies has been provided,
the State has not taken corrective ef-
forts, and if the deficiencies signifi-
cantly affect the conduet of the pro-
gram, the HRegional Administrator,
after sufficient notice has been pro-
vided to the Repional Dirsctor of 3BA,
shall withdraw the approval of the
State program,

(ii) Any Btate whose program is with-
drawn and whose deficiencies have heen
corrected may later reapply as pro-
vided in §21.12(a).

(g) Funds appropriated under section
106 of the Act may be uatilized by a
Btate agency aubhorized te receive
sizch funds in conducting this program.

£21.18 Effect of certification upon au-
thority to enforce applicable stand-
ards. .

The certification by BPA or a State
for SBA Lioan purposes in no way con-
gtitutes a determination by EPA or the
State that the facilities certified {(a)

254
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will be congtructed within the time
gpecified by an applicable standard or
(b) will be constructed and installed in
accordance with the plans mBn speci-
fications submitted in the application,
will be operated and maintained prop-
erly, or will be applied to Drocess

'wastes which are the same as described

in the application. The certification in’
no way constitutes a waiver by EPA or
a State of its anthority to take appre-
priate enforcement action against the
owner or operator of such facilities for
violations of an applicabla standard.

PART 22—CONSOLIDATED RULES
OF PRACTICE GOVERNING THE
ADMINISTRATIVE ASSESSMENT OF
CIVIL PENALTIES AND THE REV-
OCATION/TERMINATION OR SUS-
PENSION OF PERMITS

Subpatt A—General

22.1  Scope of this part. .

22.2 Use of number and gender.

52.3 Definitions. . .

2n4 Powers and duties of the Environ-
mental Appeals Board, Regional Judicial
Officer and Presiding Officer; disquall-
fication, withdrawal, and reassignment.

92,5 Piling, service, and form of all filed

documents; pusiness  confidentiality
claims.

526 FWillng and service of rulings, orders and
decisions.

227 Computaticn and extension of time.
228 Ez parte discussion of proceeding.
250 Hxamination of documents filed. -

subpart B—Parties and Appedrances

22.10 Appearances.
9211 Intervention and non-party briefs.
22.12 Consolidation and geverance.

Subpart C—Prehedring Procedures

2213 Comunencement of a proceeding.

.14 Complaint.

22,15 Answer to the complaint,

22.16 Motions.

22.17 Default,

22.18 Quick resclution; settlement; alter-
native dispute resciution.

2915 Prehearing information exchange; pre-
hearing conference; other discovery.

9000 Acceierated decision; decision o dis-
miss.

PL. 22

subpart D—Heaiing Procedures

2221 Assignment of Presiding Officer;
scheduling the hearing.

22.22 Evidence.

22.23 . Objections and offers of prooi.

95,24 Burden of presentation; burden of per-
suasion; preponderance cf the evidence
standard. :

22,25 miling the transcript.

22.26. Proposed findings, conclusions, and

. order. :

subpart E—Initicl Decision and Motion o
Reopen a Hearing .
\
22.27 Initial decision.
29,28 NMotion to reopen a hearing.

Subpart F—Appeats and Adrninistrative
Review

22,29 Appeal from or review of interlocutory
prders or rulings. ) ]

2930 Appeal from or review of initial deci-
sion. -

Subpar G—Final Order

22,31 ¥Final order.
72,22 Motion to reconsider a final order.

Subpar H—Supplemental Rules

22.33 [Reserved]

22.34 Supplemental rules governing the ad-
ministrative assessmenat of civil pen-
alties under the Clean Air Act. .

22.85 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties under the Federal Insecticide, Fun-
gicide, and Rodenticide Act.

22,86 [Reserved] )

22.37 Supplemental rules governing admin-
jstrative proceedings under the Solid
Waste Disposal Act.

2288 Supplemental rules of practice gov-
erping the administrative assessment of
civil penalties under the Clean Water
Act. .

32,38 Supplemental rules governing the ad-
minigtrative assessment of civil yen-
alties under section 108 of .the Com-
prehensive  Environmental Response,
Compensation, and Liability Act of 1980,
a8 amended.

22.40 [Reserved]

22.41 Supplemental rules governing she ad-
ministrative assessment of, civil pen-
alties under Title T of the Toxic Bub-
stance Control Act, enacted as sscéion 2
of the Asbestos Hazard Hmergency Re-
sponse Act (AHERA). . :

92,42 Supplemental rules governing the ad-
ministrative assessment of civil pen-
alties for violations of compliance orders
issuied to owners or operators of public

2b5
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§22.4

Presiding Officer means an individual
S.HE wummamw in an administrative adju-
.Bomﬁoﬁ until an initial decision be-
comes final or is appealed. The Pre-
E&nm. Officer shall be an Administra-
tive Law Judge, except where §§22.4(h),
29.18(c) or 22.81 allow a Regioral Judi-
cianl Officer to serve as Presiding Offi-
C&T.

.wﬂonmmﬁsn means the entirety of a
single administrative adjudication,
from the filing of the complaint
Eﬁdﬂm& the issvwance of a final order,
ineluding any action on a motion to re-
consider under §22.32.

Begional Administrator means, for a

case inltiated in an BPA Regional Of-

fice, the Regional Administrator for
that Region or any officer or employee
thereof te whom his authority is duly
delegated.

.mmﬁdsi Hearing Clerk means an indi-
..ﬁaﬁmp duly authorized to serve as hear-
ing clerk for a given region, who shall
Le neutral in every proceeding. Cor-
respondence with the Regional Hearing
Clerk shall be addressed to the Re-
gional Hearing Clerk at the address
.m@.wcn..pma in the complaint. For a case
initiated at HBPA Headguarters, the
term Regional Hearing Clerk means
the Hearing Clerlk.

Regional Judicial Officer means a per-
som designated by the Regional Admin-
istrator under §22.4(h).

Respondent means any person against
whom the complaint states a claim for
relief.

Qm; Terms défined in the Act and not
defined in thess Consolidated Rules of
Practice are used consistent with the
meanings given in the Act.

[64 TR 40176, July 23, 1909, as amended at 65
¥R 30904, May 15, 2000]

§922.4 Powers and duties of the Envi-
ronmental Appeals Board, Regional
Judicial Officer and Presiding Offi-
cer; disqualification, withdrawal

and reassignment. ’
(a) Environmental Appeals Board. (1)

The Environmental Appeals Boeard

rules on appeals from the initial deci-

E@.ﬂm‘ rulings and orders of a Presiding

Officer in proceedings under these Con-

woﬂa.uam.w Rules of Practice; acts as

wu,wwmuﬁﬁm Officer until the respondent
files an answer in proceedings under
these Consolidated Rules of Practice

40 CFR Ch. | (7-1-06 Edition)

commenced at EPA Hesadquarters; and
approves setilement of proceedings
under these Consolidated Rules of
Practice commenced at BEPA Head-
guarters. The Environmental Appeals
Board may refer any case or mation to
the Administrator when the Environ-
mental Appeals Beoard, in its discre-
tion, deems it appropriate fto do B0O:
When an appeal or motion is referred
to the Administrator by the Environ-
mental Appeals Board, all partiss shall
U.,w so notified and references $o the En-
vironmental Appeals Board in these
ﬂowmoﬁﬂwﬁma Rules of Practice shall be
H.EUBH,SSQ as referring to the Admin-
istrator. If a case or motion is referred
to the Administrator by the Environ-
mental Appeals Board, the Adminis-
trator may consult with any EPA em-
ployes concerning the matter, provided
such consultation does not viciate
§22.8. Motions directed to the Adminis-
trator shall not be considered except
for motions for disgualification pursu-
ant to paragraph (d) of this section, or
motions filed in matters that the Envi-
ronmental Appeals Board has referred
t0 the Administrator.

{2y In exercising its duties and re-
m@ouw.pwﬁ.wﬂmm under these Consolidated
Rules of Practice, the Environmental
Appeals Board may do all acts and take
all measures as are necessary for the
mwmﬁmbw. fair and impartial adjudica-
tion of issues arising in a proceeding,
Enwsﬁwm imposing procedural sanc-
tions against a party who without ade-
gquabe justification fails or refuses to
comply with these Consoclidated Ruies
of Practice or with an order of the En-
ﬂaoﬁgmwﬂﬁ Appeals Board. Such sanc-
tions may include drawing adverse in-
ferences against a party, striking a
party’s pleadings or other submissions
from the record, and denying any or all
relief sought by the party in the pro-
ceeding.

(b) Regional Judicial Officer. Each Re-
gional Administrator shall delegate Lo
one or more Regional Judicial Officers
authority to act as Presiding Officer in
proceedings uwnder subpart I of this
part, and to act as Preaiding Officer
until the respondent files an arswer in
proceedings under these Consolidated
Rules of Practice to which subpart I of
this part does not apply. The Regional
Administrator may azlso delegate to
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one or more Regional Judicial Officers
the authority to approve seltlement of
procesdings pursuant to §22.18(0)H.
These delegations will not prevent a
Regional Judicial Officer from refer-
ring any motion Or CAsé to the Re-
gional Administrator. A Regional Judi-
aizl Officer shall be an attorney who is
a permanent or temporary emplioyes of
the Agency or another Federal agency
and who may perform pther duties
within the Agency. A Regional Judicial
Officer shall not have performed pros-
ecutorial .or investigative functions in
sonnection with any case in which he
serves as & Regional Judicial Officer. A
Regicnal Judicial Officer shall not
wnowingly preside over a Gase involv-
ing any party concerning whom the Re-
gional Judicial Officer performed any
functions of prosecution or investiga-
tion within the 2 ysars preceding the
commencement of the case. A Regional
Judicial Officer shall not prosecute en-
forcement cases and shall not be super-
vised by any person who supervises the

prosecution of enforcement Ca86S, but -

may be supervised by the Regional
Coumnsel.

(c) Presiding Cfficer. The Presiding Of-
ficar shall conduct a fair and impartial
proceeding, assure that the facts are
mlly elicited, adjudicate all issues, and
avoid delay. The Presiding Officer may:

(1) Conduct administrative hearings
nnder these Consolidated Raules of
Practice;

(2) Ruls upon motions, requests, and
offers of proof, and issue all necessary
orders,

(3) Administer oaths and affirmations
and take affidavits; '

(4) Bxarmine witnesses and receive
documentary or other evidence;

(8) Order =& party, or an officer or
agent thereof, to produce testimony,
documents, or other non-privileged evi-
dence, and failing the producticn there-
of without good cause being shown,
draw adverse infersnces against that
parLy;

(8) Admit or exciude evidence;

(1) Hear and decide guestions of facts,
law, oy discretion; -

(8} Reguire partiss to abttend con-
ferences for the settlement or sim-
plification of fhe isgnes, or the expedi-
tion of the proceedings; C

§224

(8) Issue subpoenas anthorized by the
Act; and ,

(10) Do all other acts and take all
measnures Decessary for the mainte-
nance of order and for the efficient, fair
apd impartial adjudication of issues
ariging in proceedings governed by
these Consolidated Rules of Practice.

(dy Disgqualification, withdrawal and re-
assignment. (1) The Administrator, the
Regional Administrator, the members
of ths Environmental Appeals Board,
the Regional Judicial Officer, or bthe
Administrative Law Judge may not
perform functions provided for in these
Consolidated Ruies of Practice regard-
ing any matter in which they have a fi-
nancial interest or have any relation-
ship with a party or with the subject
matter which would make it-inappro-
priate for them to act. Any party may
at any time by motion to the Adminis-
trator, Regional Administrator, &
meraber of the Tnvironmental Appeals
Board, the Regional Judicial Officer or
the Administrative Law Judge request
that he or she disqualify himself or
herself from the proceeding. If such 2
motion to disqualify the Regional Ad-
ministrator, Fegional Judicial Officer
or Administrative Law Judge is denied,
a party may appeal that raling to the
movironmental Appeals Board. If a mo-
tion to disqualify a member of the En-
vironmental Appeals Board is denied, &
party may appeal that riling to the
Administrator, There shall be no inter-
locutory appeal of the ruling on a MO~
tion for disgualification. The Adminis-
trator, the Regional Administrator, a
member of the Fnvironmental .P@@mmwm

Board, the Regional Judicial Officer, or

the Administrative Law Judge may ab

any time withdraw from any pro-
ceeding in which he desms himeelf dis-
qualified or ypahle to act for any rea-
50T

(2) If the administrator, the Regional

Administrator, the Regional Judicial

Officer, or the Administrative Law

Judge 18 disqualified or withdraws from

the proceeding, & gualified {ndividual

who has none of the infirmities listed
in paragraph (AX1) of this.section shall
he azsigned as & replacement. The Ad-
ministrator shall assign a replacement
for & Regional Administrator who
withdraws or is dizgualified. Should
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§22.6

(4) Only the second, redacted version
shall be treated as public information.
An REPA officer or employse may dis-
close information claimed confidential
in accordance with paragraph (d)(1) of
this section only as authorized ander 40
CFR part 2.

(64 FR 40176, July 23, 1999, ag amended at 62
FR 77639, Dec. 28, 2004}

§22.6 Tiling and service of rulings, or-
ders and decisions.

All rulings, orders, decisions, and
other decuments issued by the Re-
gional Administrator or Presiding Offi-
cer shall be filed with the Regional
Hearing Clerk. All such documsants
issued by the Environmental Appeals
Board shall be filed with the Clerk of
the Board. Copies of such rulings, or-
ders, decisions or other documents
shall be served personally, by first
clags mall (including by certified mail
or return receipt reguested, Ovornight
Express and Priority Mail), by BEPA's
internal mail, or any reliable commer-
cial delivery service, upon all parties
by the Clerk of the Environmental Ap-
peals Board, the Office of Administra-
tive Law Judges or the Reglonal Hear-
ing Clerk, as appropriate.

§22,7 Computation and extension of
time.

(a)} Computation. In computing any
period of time prescribed or allowed in
these Consolidated Rules of Practice,
except as otherwise provided, the day
of the event from which the desigpated
period begins to run shall not be in-
cluded, Saturdays, Sundays, and Fed-
eral holidays shall be included. When a
stated time expires on a Saturday,
Sunday or Fedsral holiday, the stated
time pericd shall be extended to in-
clude the next business day.

(b)) Extensions of time. The Environ-
mental Appeals Beoard or the Presiding
Officer may grant an extension of time
for filing any document: upon timely
motion of a party to the proceeding,
for good cause shown, and after consid-
aration of prejudice to other parties; or
upon its own initiative. Any motion for
an extension of time shall be filed suf-
ficiently in advance of the due date so
a3 to allow other parties reasonable op-
portunity to respond and to allow the
Presiding Officer or Environmental Ap-

40 CER Ch. 1 (7-1-06 Edition)

peals Board reasonable opportunity to
igsue an order.

(c) Service by mail or commercial deliv-
ery service. Bervice of the complaint is
complete when the return receipt is
signed. Service of all other documents
is complete upon mailing or when
placed in the custody of a reliable com-
mercial delivery service. Where a doti-
ment is served by first class mail or
commercial delivery service, but not
by overnight or same-day delivery, b
days shall be added to the tims allowed
by these Consolidated Rulas of Practice
for the filing of a responsive document.

§29.8 Ex parte discussion of pro-
ceeding.

At no time after the issnance of the
complaint shall the Administrator, the
members of the Environmental Appeals
Board, the Regional Administrator, the
Presiding Officer or any other person
who is likely to afdvise these officials
on any decision in the proceeding, dls-
cuss er parte the merits of the pro-
ceeding with any interested person out-
side the Agency, with any Agency staff
member who performs a prosecutorial
or investigative function in such pro-
ceeding or & Iactually related pro-
ceeding, or with any representative of
such peraon. Any er parte memorandum
or other communication addressed to
the Administrator,- the Regional Ad-
ministrator, the Fnvironmental Ap-
peals Board, or the Presiding Officer
during the pendency of the procesding
and relating to the merits thereof, by
or on behalf of any party shall De re-
garded as argument made in the pro-
ceeding and shall bhe served upon all
other parties. The other parties shall
be given an copportunity to reply to
stuch remorandum or communication.
The H,mﬂﬁwmgmbnm of this section shall
not apply to any person who has for-
mally recused himself from all adju-
dicatory functiong in a proceeding, or
who issues final orders only pursuant
to §22.18(b)(3).

§22.9 Examination of documents filed.

{a) Subject to the provisicns of law
restricting the public disclosure of con-
fidential information, any person may,
during Agency business hours inspect
and copy any document filed In any
proceeding. Such documents shall be

262
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made available by the Regional Hear-
ing Clerk, the Hearing Clerk, or the
Cterk of the Beard, as appropridte.

(1) The cost of duplicating documents
shall be borne by the person sesking
copies of such decuments. The Agency
may waive this cost in its discretion.

Subpart B—Farlies ond |
Appedrances

§22,10 Appearances. ]

Any party may appear in person or
by counssl or other representative. A
partner may appear on behalf of a part-
nership and an officer may appear on
behalf of a corporation. Persons who
appear ag counsel or other representa-
tive must conform to the standards of
conduct and ethics required of practi-
tioners before the courts of the United
States. . '

$922.11 Intervention and
briefs.

(a) Intervention. ANY Dperson desiring
$0 become a party to a proceeding may
move for leave to intervene. A motion
for leave to intervene that is filed after
the exchange of information pursuant
to §22.19(a) shall not be granted unless
the movant shows good cause for its
failure to file before such exchange of
information. All requirements of these
Consolidated Rules of Practice shall
apply to a motion for leave to inter-
vene as if the movant were a .ﬂmnﬂﬁ
The Presiding Officer shall grant leave
to intervene in all or part of the pro-
ceeding if: the mevant claims an inter-
est relating to the cause of action; a
final order may as a practical matter
impair the movant’s ability.to protect
that interest; and the movant’s inter-
est is not adeguately represented by
existing parties. The intervenor shall
be bound by any agreements, arrange-
ments and other matiers previously
made in.the proceading unless other-
wise ordered by the Presiding Officer or
the Environmental Appeals Board for
good canse. -

(D) Non-porty briefs. Any person who
is not a party to-a procesding may
move for leave to file a non-party brief.
The motion shall identify the interest
of the applicant and shall explain the
relevance of the brief to the pro-
ceeding. All requirements of these Con-

nron-party

§22.13

solidated Rules of Practice shall apply

to the motion as if the movant were a
party. If the motion is granted, the
Presiding Officer or Environmental Ap-
peals Board shall 1ssude an order setting
the time for filing such brief Any
party to the proceeding may file a re-
sponse 0 a non-party pbrief within 15
days after service of the non-party
brief.

§22.12 Consolidation and severance.

(a) Consolidation. The Presiding Offi-
cer or the FEnvironmental Appeals
Board may consolidate any or all mat-
gers at issne in two or Imore pro-
ceadings subject to these Clonsolidated

_Rules of Practice where: there exist

commaon vmhﬁmm or common guestions
of fact or law; consclidation would ex-
pedite and simplify consideraticn of

the issues; and consgolidation would not
. adversely affect the rights of parties

engaged In otherwise separate pro-
ceedings. Procesdings subject to sub-
part I of this part may be conpolidatsed
only upon the approval of all parties.
Where a proceeding subject to the pro-
visions of subpart I of this part 1s con-
solidated with a proceeding to which
subpart. 1 of this part does not apply,
the procedures of subpart I of this part
shall not apply to the consoiidated pro-
ceeding.

(by Seuverance. The Presiding Officer
or the Environmental Appeals Board
may, for good cause, order any pro-
ceadings seversd with regpect o any or
all parties or issues.

Subpart ﬂ_lwﬂmjwnzsm
Frocedures

£22.13 Compmencement of a pro-
caading. :

(a) Any proceeding subject to these
Consolidated Rules of Practice is com-
menced by filing with the Regienal
Hearing CGlerk a complaint conforming
to §22.14. .

(b) Notwithstanding paragraph (a) of
this section, where the parties agree to
gettlement of one or more callses of ac-
tion before.the filing of a complaint, a

procesding may he simultaneously

commenced and econcluded by the
issuance of a consent agreement and
final order pursuant to m.mmpw@xmv and
{3y,
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§22.18

without further vproceedings on the
date the dafault order becomes final
under §22.27(c). Any Permit Action or-
dered in the default order shall become
effective without further proceedings
on the date that the default order be-
comes final ander §22.27(e).

§22.18 Quick resolution; seftiement;
alternative dispute resolutiomn.

(2} Quick resolution. (1) A respondent
may resolve the proceeding at any time
by paying the specific penalty proposed
in the complaint or in complainant’s
prehearing exchange in full as specified
by complainant and by filing with the
Regional Hearing Clerk a copy of the
check or other instrument of payment.
Tf the complaint contains a specific
proposed penalty and respondent pays
that proposed penalty in full within 30
days after receiving the complaint,
then no answer need be filed. This
paragraph (a) shall not apply to any
complaint which seeks a compliance or
corrective action order or Permit. Ac-
tion. In a proceeding subject to the
public comment provisions of §22.45,
this guick resolution Is not available
until 10 days after the close of the com-
ment period. .

(2) Any respondent who wishes to re-
solve a proceeding by paying the pro-
posed penalty instead of filing an an-
swer, but who needs additional time to
pay the penalty, may file a written
statement with the Regional Hearing
Clerk within 30 days after receiving the
complaint stating that the respondent
agrees to pay the proposed penalty in
accordance with paragraph (a)1) of
this section. The written statement
need not contain any response to, OT
admission of, the allegations in the
complaint. Within 60 days after receiv-
ing the complaint, the respondent shall
pay the full amount of the proposed
penzlty, Failure to make such payment
within 60 days of receipt of the com-
plaint may subject the respondent to
default pursuant to §22.17.

(3) Upon receipt of payment in full,
the Reglonal Judicial Officer or He-
glonal Administrator, or, in a pPro-
ceeding commenced at EPA Head-
quarters, the Environmental Appeals
Board, shall issue a final order. Pay-
ment by respondent shall constituie a
waiver of respondent's rights to con-

40 CFR Ch. { (7-1-06 Edition)

test the allegations and to appeal the
final order.

(b) Settiement, (1) The Agency encour-
ages settlement of a proceeding ab any
time if the settlement is consistent
with the provigions and chijectives of
the Act and applicable regulations, The
parties may engage in settlement dis-
cussions whether or not the respondent
requests a hearing. Settlement discus-
sions shall not affect the respondent’s
obligation to file a timely answer
under §22.15.

(2y Consent agreement. Any and all
terms and conditions of a settlement
shall be recorded in a written consent
agreament signed by all partiss or
their representatives. The consent
zegreement shall state that, for the pur-
pose of the proceeding, respondent: Ad-
mits the jurisdictional allegations of
the complaint; admits the facts stipu-
lated in the consent agreement or nei-
thar admits nor denies specific factual
allegations contained in the complaint;
consents to the assessment of any stat-
ed civil penalty, to the issuance of any
specified compliance or corrective ac-
tion order, to any conditions specified
in the consent agreement, and to any
stated Permit Action; and waives any
right to contest the allegations and its
right to appeal the proposed final order
accompanying the consent agreement,
Where complainant eleets to com-
mence a proceeding pursumant €o
§22.13(b), the consent agreement shall
alsc contain the elements described at
§22.14(a)(1)-(3) and (8). The parties ghall
forward the executed consent agrae-
ment and a proposed final order to the
Regional Judicial Officer or Regicnal
Administrator, or, in a proceeding
commenced at ZPA Headguarters, the
Environmental Appeals Board.

(3) Conclusion of proceeding. No settle-
ment or consent agreement shall dis-

pose of any proceeding under these -

Consolidated Rules of Practice without
a final order from the Regional Judi-

. clal Officer or Reglonal Administrator,”

or, in & procesding commenced at mPA
Headquarters, the BEnvironmental Ap-
peals Beard, ratifying the parties’ con-
sent agreement.

(c) Scope of resolution or settiemant.
Full payment. of the penalty proposed
in a complaint pursuant to paragraph

266
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(a) of this section or settlement pursu--

ant to paragraph (b) of this section
ghall not in any case affect.the right of
the Agency or the United States to
purste appropriate injunctive or other
equitable relief or criminal sanctions
for any violations of law. Full payment
of the penalty proposed in a complaint

pursuant to paragraph (a) of this sec--

tion or sehktlement purswant to para-
graph (b)) of this secticn shall only re-
solve respondent’s liability for Federal
civil penalties for the violations and
faots alleged in the complaint.

(@) Alternative means of dispute rasolu-
tion. (1) The parties may engage in any
process within the scope of the Alter-
native Dispute Resolution Act
(“ADRA’), & U.B.C. 581 et seq., which
may facilitate voluntary settlement ef-
forts. Such process shall be subject to
the confidenkiality provisions of the
ADRA.

(%) Dispute resolution under this
paragraph (d) does not divest the Pre-
siding Offlcer of jurisdiction and does
not auntomatically stay the proceeding.
All provigions of these Consolidated
Rules of Practice remain in effect not-
withstanding any dispute resolution
proceading.

(3) The partiss may choose: arny per-
son to ach as a neutral, or may move
for the appointment of a neutral. If the
Presiding Officer grants a motion for
the appointment of a neutral, the Pre-
siding Officer shall forward the motion
to the Chief Administrative Law
Judge, except in proceedings under sub-
part I of this part, in which the Pre-
siding Officer shall forward the metion
to the Regional Administrater. The

Chief Administrative Law Judge or Re-

gional Administrator, as appropriate,
ghall designate & gualified neutral.

information  e%x-

§22.19 Prehearing
conference;

change; prehearing
other discovery.

(8) Prefearing information erchange.
(1) In accordance with an order issued
by the Presiding Officer, each party
shall file a prehearing information ex-
change. Except as provided in §22.22(a),
a document or exhibit that has not
been included in prehearing informa-
tion exchanege shall not be admitted
into evidence, and any witness whose
name and testimony summary has not

§22.19

been included in prshearing informa-
tion ekchange shall not be allowed %o
testify. Parties are not required to ex-
change information relating to settle-
ment which would be excluded in the
faderal courts under Rule 408 of the
Federal Bules of Bvidence, Documents
and exhibits shall be marked for identi-
fieation as ordered by the Presiding Of-
ficer. .

(2) Bach party’s prehearing informa-
tion exchange shall contain!

(i) The names of any expert or other
witnessss it intends to call at the hear-
ing, together with a brief narrative
summary of their expected tesfimony,
or a statement that no witnasses will
be cailed; and (ii) Copies of all docu-
ments and exhibits which it intends to
introduce into evidence at the hearing.

(3) Tf the proceeding is for the assess-
ment of & penalty and complainant has
already specified & proposed  penaity,
complainant shall explain in its pre-
hearing information excharige how the
proposed penalty was caloulated in ac-
cordance with any criteria set forth in
the Act, and the respondent shall ex-
plain in its prehearing information éx-
change why the proposed penalty
shonld be reduced or eliminated.

(4) If the proceeding is for the assess-
ment of & penalty and complainant has
not specified a proposed penalty, each
party shall include in its prehearing ins,
farmation exchange all factual infor-
mation it considers relevant to the as-
gessment of a penalty. Within 156 days
after respondent files its prehearing in-
formation exchange, complainant shall
file a document specifylng a proposed
penalsty and explaining how the pro-
posed penalty wag calculated in acoord-
ance with any criteria set ferth in the
Act. .

(p) Prehearing conference. The Pre-
siding Officer, at any time befors the
hearing begins, may direct the parties
and their counsel or other representa-
tives to participabte in a conference to
conslder: ’

(1) Battlement of the case;

(2) Simplification of issues and stipu-
lation of facts not in dispute;

(3) The necessity or desirability of
amendments to pleadings;
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. §22.23

admit the document, exhibit or testi-
mony into evidence, unless the non-ex-
changing party had good cause tor fail-
ing to exchange the required informa-
tion and provided the required informa-
tion to all other parties as soom as it
had contrel of the information, or had
good cause for not doing so.

(%) In the presentation, admission,
disposition, and use of oral and written
evidence, EPA officers, employees and
authorized . representatives shall pre-
serve the confidentiality of informa-
tion claimed confidential, whether or

. not the claim is made by a party to the

proceeding, unless disclosure is author-
ized pursuant to 40 OFR part 2. A busi-
ness confidentiality claim shall not
prevent information from being intro-
duced into evidence, but shall instead
require that the information be treated
in accordance with 40 CFR part 2, sub-
part B. The Presiding Officer or the En-
vironmental Appeals Board may con-
sider stnch evidence in a proceeding
closed to the public, and which may be
before some, but not all, parties, as
necessary. Such proceeding shall be
closed only to the extant necessary to
comply with 40 CFR part 2, subpart B,
for information elaimed confidential.
Any affected person may move for an
order protecting the information
claimed confidential.

() Eramination of witnesses, Wit-
nesses shall be examined orally, under
path or affirmation, except as other-
wise provided in paragraphs (c) and (d)
of this section or by the Presiding Offi-
cer. Parties shall have the right to
cross-examine a witness who appears at
the hearing provided that such cross-
examination is not unduly repetitious.

(o) Written festimony. The Presiding
Officer may admit and insert into the
record as evidence, in lieu of oral testi-
mony, written testimony prepared by a
witness. The admissibility of any part
of the testimony shall be subject to the
same rules as if the festimony were
produced under oral examination. Be-
fore any such testimony is read or ad-

mitted into evidence, the party who

has called the witness shall deliver a
copy of the testimony to the Presiding
Officer, the reporter, and opposing
counsel. The witness presenting the
testimony shall swear to or affirmm the

4D CFR Ch. | {7-1-06 Edition)

testimony and shall be subject o ap-
propriate oral cross-examination.

(d) Admission of affidavits where the
witness is unavailabla. The Presiding Of-
ficer may admit into evidence affida-
vits of witnesses who are unavailable.
The term “undvailable’” shail have the
meaning accorded to it by Rule 804(a)
of the Federal Rules of Evidence.

(e) Exhibits. Where practicable, an
original and one copy of each exhibit
shall be filed with the Presiding Officer
for the record and a copy shall be fur-
nighed to each party. A true cORY of
any exhibit may be substituted for the
original.

{f) Official notice, Official notice may
be taken of any matter which can be
judicially noticed in the TFederal courts
and of other facts within the special-
ined knowledge and experience of the
Agency. Opposing parties shall be given
adequate opportunity to show that
such facts are erroneously neticed,

§22,23 Objections and affers of proof,

(a) Objection. Any objectlon con-
cerning the conduet of the hearing may
be stated orally or in writing during
the hearing. The party raising the ob-
section must supply a short gtatement
of its grounds. The ruling by the Pre-
siding Officer on any objsction and the
reasons given for it shall be part of the
record. An exception to each objection
overruled shall be automatic and is nob
waived by further participation in the
hearing.

() Offers of proof. Whenever the Pre-
widing Officer denies & motion for ad-
mission intc svidence, the party offer-
ing the information may make an offer
of proof, which shall be included in the
record. The offer of proof for excludsed
oral testimony shall consist of a hrief
statement describing the nature of ths
information esxcluded. The offer of
proof for excluded documents or exhib-
its shall consizt of the documents or
exhibits excluded. Where the Environ-
mental Appeals Board decides that the
riuling of the Presiding Officer in ex-
cluding the information from gvidence
was both erronecus and prejudicial, the
hearing may be reopened %o permit the
taking of such svidence.
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£29.24 Burden of presentation; burdexn
of wmumﬁwmmcﬁﬁmﬂw%cﬂ&onmbnm of the
evidence standard. -

(a) The complainant has the burdens
of presentation and persuasion that the
violation occurred as set forth in the
complaint and that the relief sought is
appropriate. Following complainant’s
sstablishment of 2 prima facie case, Te-
spondent shall have the burden of pre-

senting any defense to the allegations .

set forth in the complaint and any re-
sponse or evidence with respect to the

appropriate relief. The respondent has

the burdens of presentation and persua-
sion for any affirmative defenses, -
(b} Each matter of controversy shall
he decided by the Presiding Officer
upon a preponderance of the evidence..

§22.25 TFiling the transcript.

The hearing shall be transcribed ver-
batim. Promptly following the taking
of the last evidence, the reporter shall
transmit to the Regional Hearing Clerk
the original and as many copies of the
transeript of testimony as are called
for in the reporter’s contract with the
Agency, and also shall transmit to the
Presiding Officer a copy of the tran-
script. A certificate of service shall ac-
company sach copy of the transcript.
The Regional Hearing Clerk shall no-
tify all parties of the availability of
the transcript and shall furnish the
parties with a copy of the transcript
upon payment of the cost of reproduc-
tion, anless a party can show that the
cost is unduly burdensome. Any person
not a party to the proceeding may re-
ceive & copy of the transcript upon
payment of the reproduction fee, ex-
cept for those parts of the transcript
ordered to be kept confidential by the
Presiding Officer. Any party may file a
motion to conform the transcript to
the actual testimony within 30 days
after receipt of the transcript, or 45
days after the parties are notified of
the availability of the transcript,
whichever is sooner.

§22.26 Proposed findings, zonclusions,

and order,

After the hearing, any party may flle
proposed findings of fact, gonclusions
of law, and a proposed order, togsther
with briefs in support thereof. The FPre-
siding Officer shall set a schedule for

§22.27

filing these documents and any reply
briefs, but shall not require them he-
fore the last date for filing motions
under §322.25 to conform the transoript
to the actual testimony. All subinis-
sions shall be in writing, shall be
served upon all partiss, and shall con-
tain adeguate references to the record
and authorities relied on.

Subpaort E—Initial Decision ond
Mofion To Reopen a Hearlng

592227 Initial Decision.

(8) Filing and, contents, After the pe-

.riod fer filing briefs under §22.26 has

expired, the Presiding Officer shall
issue an initial decision. The initial de-

_clzion shall contain.findings of fact,

conclusions regarding all material
igsues of law or discrefion, as well as
reasons therefor, and, if appropriate, a
recornmended civil penalty asgessment,
complisnce order, corrective action
order, or Permit Action. Upon receipt
of an initial deecision, the Begional
Hearing Clerk shall forward. copies. of
the initial decision tc the Environ-
mental Appeals Board and the Agsist-
ant Administrator for the Office of Hn-
foresment and Compliance ASSUTANCE.

(b)Y Amount of civil penalty. If the Pre-
aiding Officer determines that a viola- |
tion has occurred and the complaint’
seeks & civil penalty, the Presiding Of-
ficer shall determine the amount of the
recommended civil penalty based of
the evidence in the record and in ac-
coréance with any penralty criteria set
forth in the Act. The Presiding Officer
shall congider any civil penalty guide-
lines issued under the Act. The Fre-
siding Officer shall explain in detail in
the initial decision how the penalty to
be assessed corresponds to any penalty
criteria set forth in the Act. If the Pre-
siding Officer decidss to assess & DD~
alty different in amount from the pen-
alty proposed by complainant, the Pre-
giding Officer shall set forth in the ini-
tial decision the specific reasons for
the . increagse or decrszse. If the re-
spondent has defaulted, the Presiding
Officer shall not assess a penalty great-
er than that proposed by complainant
in the complaint, the prehearing infor-
mation exchange or the motion for de-
fauls, whichever is less.
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§22.31

the amount recommended to be as-
sessed in the decision or order being re-
viewed or from the amount sought in
the complaint, except that if the order
being reviewed is a default order, the
Wnvironmental Appeals Board may not
increase the amount of the penalby
above that proposed in the complain®
or in the motion for default, whichever
ig less. The Environmental Appeals
Board may adopt, modify or set aside
any recomrmended compliance or cor-
rective action crder or Permit Action.
The Environmental Appeals Board may
remand the case to the Presiding Offt-
cer for further action.

(8¢ FR 40176, July 23, 1699, as amended at B8
FR 2204, Jan. 16, 2003: 69 FR 77639, Dec. 2B,
2004] :

subpart G—Final Order

§22.31 Final order.

(a) Effect of final order. A final order
constitutes the final Agency actlon in
a proceading. The final order shall not
in any case affect the right of ths
Agency or the United States to pursue
appropriate injunctive or other egui-
table relief or criminal sanctions for
any viclations of law. The final order
shall resolve only those causes of ac-
tion alleged in the complaint, or for
proceedings commenced pursaant to
§22.13(0), alleged in the consent agree-
ment. The final order does not weive,
extinguish or otherwise affect reapond-
ent's obligation to comply with all ap-
plicable provisions of the Act and regu-
lations promuigatsd thereunder.

(b) Effective date. A final order is ef-
fective tpon filing. Where an initial de-
cizion becomes a final order pursuant
to §22.27(¢), the final order is effective
45 days after the initial decision is
served on the partiea.

() Poyment of o civil penalty. The re-
spondent shall pay the full amount of
any oivil penalty assessed in the tinal
order within 30 days after the aeffective
date of the final order nnless otherwise
ordered. Payment shall be made by
sending a cashier's check or certifisd
check to the payee specified in the
complaint, unlsss otherwise instructed
by the complainant, The check shall
note the case title and docket number.
Respondent shall serve copies of the

cheek or other instrument of payment -

40 CFR Ch. | (7-1-06 Edifion)

on the Regional Hearing Clerk and on
complainant. Coilection of interest on
overdus payments shall bhe in accord-
ance with the Debt Collection Act, 31
17.8.C. 3717,

(dy Other relief. Any final order re-
guiring compliance or corrective ac-
tion, or & Permit Action, shall become
effective and enforceable without fur-
ther proceedings on the effective date
of the final order unless otherwise or-
dered.

(e) Final orders to Federnl agencies on
appeal. (1) A final order of the Environ-
mental Appeals Board issusd pursuant
to §22.30 to a department, agency, or
instrumentality of the United States
shall become effective 30 days after its
service upon the parties unless the
head of the affected department, agen-
oy, or instrumentality requests a con-
ference with the Administrator in writ-
ing and serves a COopy of the reguest on
the parties of record within 30 days of
service of the final order. If a timely
request is made, a declsion by the Ad-
ministrator shell becoms the final
order.

(2) A moticn for reconsideration pur-
susnt to §22.32 shall not toll the 30-day
period described in paragraph (e} of
this section unless specifically So. or-
derad by the mavironmental Appeals
Board.

§22.32 Motion toc recomnsider a final
order.

Motions to reconsider a final ordsr
issued pursuant to §22.30 shall De filed
within 10 days after service of the final
order, Motions must set forth the mab-
ters claimed to have been erroneously
decided and the nature cf the alleged
errors. Motions for reccensideration
under thiz provision shall be directed
to, and decided by, the ‘Environmental
Appeals Board, Motions for reconsider-
ation directed to the Administrator,
rather than to the Environmental Ap-
peals Board, will not be considered, ex-
cept In cases that the Environmental
Appeals Board has‘yafarred to the Ad-
ministrator pursuant to §22.4(a) and in
which the Administrator has issued the
final crder. A motion for recongider-
ation shall not stay the effective date
of the final order unless S0 ordered by
the Environmental Appsals Board.

214
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Subpart H—Supplemental Rules
§22.33 [Reserved]

§22.34 Supplemental rules. governing
the administrative assessment of
Mmﬁ..— penalties under the Clean Air

ct.

() Scope. This section shall apply, in
conjunction with §§22.1 through 22,33,
in administrative proceedings to assess
a civil penalty conducted under sec-
tions 113¢(d3y, 206¢c}, 211(d}, and 213(d) of
the Clean Air Act, as amended’ (42
T.8.C. T413(d), 7524(c), 7BH46(d), and
7547(d)), Where inconsistencies exist he-

tween this seotion and §§22.1 through

22.32, this section shall apply.
(b) Issuance of motice. Prior to the
igsuance of a final order assessing a

civil penalty, the persom to whom the

order is to be issued shall be given
written notice of the proposed issuance
of the order. Service of a complaint or
a consent agreement and final order
pursuant to §22.18 satisfies this notice
requirement.

§22.35 Supplemental rules governing
the mmmiamﬁumﬂdw assessment of
eivil penalties under the Federal In-
secticide, Fungicide, and
Rodenticide Act.

{a) Scepe. This section shall apply, in
conjunction with §§22.1 through 22.32,
in administrative proceedings to assess
a civil penalty conducted under sectlon
14(a) of the Federal Insecticide, Fun-
gicide, and Rodenticide Act as amend-
ed (7 U.S.0. 136l(a)). Where inconsist-
encies exist between this section and
§§22.1 through 22.32, this sechion shall
apply. , o

(b} Venue. The prehearing conference
and the hearing shall be held in the
county, parish, or incorporated city of
the residence of the person charged,
unless otherwise agreed in writing by
all parties. For a person whose resi-
dence is outside the United States and
outside any territory or possession of
the United States, the prehearing con-
ference and the hearing shall be held at
the RPA office listed at 40 CFR 1.7 that

is closest to either the person’s pri- -

mary place of business within, the
United States, or the primary place of
pusiness of the person's U.S. agent, un-
less otherwise agreed by all parties.

-pliance

§22.38

£92.36 [Reserved]

522,37 Supplemental roles goveruing
administrative proceedings under
the Solid Waste Disposal Act.

¢2) Scope. This section shall apply. in
conjunction with §§22.1 through 22.32,
in administrative proceedings under
sactions 3005(d) and (e}, 3008, 9003 and
9006 of the Solid Waste Disposal Act {42
1.8.0. 6325(d) and (e), 6928, 6981b and
6991ey (“SWDA”)., Whers JInconsist-
encies exist hetween this section and
§§22.1 through 22.32, this gection shall
apply. )

(b) Cerrective action and compliance or-
ders. A complaint may contain a com-
order issued under section
3008(a) or sectlon 9006(a), er. a COITBC-
tive action order issued under section
3008(h) - or section 9003(h}4) of the

.SWDA. Any such order shall antomati-

cally pecome a final crder vnless, no
1ater than 30 days after the order is
served, the respondent requests a hear-
ing pursuant to §22.15.

§22.38 Supplemental rules of practice
governing the administrative as-
sessment of civil penalties under
the Clean Water Act. :

(a) Seope. This section shall apply, in
conjunction with §§22.1 through 22.82
and §22.45, in administrative pro-
ceedings for the assessment of any civil
penalty under section 308{g) or section
311()(6) of the Clean Water At
("OWA’NE3 U.8.C. 1319g) and
1321(b)(6)}. Where Inconsistencies exist
between this sectilon and §§22.1 through
99,32, this section shall apply.

(b Consultation with States. Bor pro-
ceedings pursuant to section 309(g), the
complainant shall provide the State
agency with the most direct guthority
aver the matters at issus in the case an
opportunity to consult with the com-
plainant. Complainant shall notify the
Qtate agency within 30 days following
proof of service of the complaint on the
respondent or, in the case of a pro-
ceeding proposed to be cormmenced pur-
suant to §22.13(b), no less than 40 days
pefore the issusnce of an order asssss-
ing a civil penalty. ) : :

(o) Administrative procedure and Judi-
cial review. Action of the Administrator
for which review could have been ob-

* tained under section B09(H)(L) of the
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§22.45

notice of the complaint (or the pro-
posed consent agreement i §22.13(b) s
applicable) by & method reasonably
caloulated to provide nmotice, and shall
also provide notice directly to any per-
son who requests such notice, The no-
tice shall include:

(i) The docket number of the pro-
ceeding; -

{ii) The name and address of the com-
plainant and respondent, and the per-
son from whom informaticn cn the pro-
ceeding may he obtained, and the ad-
dress of the Regional Hearing Clerk to
whom appropriate comments shall be
directed:;

(iii) The location of the site or facil-
ity from which the violations ars al-
leged, and any appiicable permit num-
ber;

(iv) A description of the violation al-
leged and the relief sought; and

(v} A notice that persons shall sub-
mit comments to the Regional Hearing
Clerk, and the deadline for such sub-
TNI1SS1CNE.

(o) Comment by o person who is not a
party. The following provisions apply in
regard to comment by 2 person not a
party to a proceeding: ’

(1) Participation in proceeding. (1) Any
person wishing to participate in the
proceedings must notify the Regilonal
Hearing Clerk in writing within the
public notice pericd under paragraph
(h)(1) of this section. The person rmust
provide his name, compiete mailing ad-
dress, and state that he wishes to par-
ticipate in the proceeding,

(ii) The Presiding Offlcer shall pro-
vide notice of any hearing on the mer-
its to any person who has met the re-
quirements of paragraph {c)(1)(1) of this
section at least 20 days prior to the
scheduled hearing.

(iii) A comnmenter may present writ-
ten comments for the record at any
time prior to the close of the record.

(iv) A commenter wishing to present
avidence at & hearing on the merits
shall notify, in writing, the Presiding
Officer and the parties of its intent at
least 10 days prior to the scheduled
hearing. This notice mush include &
copy of any dacument to be introduced,
a description of the evidence to be pre-
sented, and the identity of any witness
{and qualifications if an expert), and
the subject matter of the testimony.

40 CER Ch. | {7-1-06 Edifion)

(v) In any hearing on the merits, a
commenter may present evidence, in-
cluding direct testimony subject to

" cross examination by the parties.

¢vi) The Presiding OZficer shall have
the discretion to establish the extent
of commenter participation in any
other scheduted activity. ,

(%) Limitations. A pommenter gy not
cross-examine any witness in any hear-
ing and shall not be subiect to or par-
ticipate in any discovery or prehearing
exchange. '

(3) Guick resolution and settlement. No
proceeding subject to the public notics
and comment provisions of paragraphs
(p) and {c) of this secticn may be re-
solved or settled under §22.18, or com-
menced under §22.13(b), until 10 days
after the close of the comment period
provided in paragraph (c)(1) of this sec-
tion.

(4) Petition to set aside a consent agree-
ment and proposed final order. (i) Com-
plainant shall provide toc sach com-
menter, by certified mail, return re-
ceipt reguested, but not te the Re-
gional Hearlng Glerk or Presiding Offi-

cer, a copy of any consent agreement

petween the parties and the proposed
final order.

(ii) Within 30 days of receipt of the
consent agreement and proposed final
order a commenter may petition the
Regional Administrator (or, for cases
commenced at BPA Headquarters, the
Environmental Appeals Board), to set
aside the consent agreament and pro-
posed final order on the basis that ma-
terial evidence was not congidered.
Clopies of the petition shall be served
on the parties, but shall not be sent to
the Regional Hearing Clerk or ths Pre-
siding Officer.

(iii) Within 156 days of receipt of a pe-
tition, the complainant may, with no-
tics to the Regional Administrator or
Tnvironmental Appeals Board and to
the commenter, withdraw the consent
agreement and proposed final order to
consider the matters rajzed in the peti-
tion. If the complainant does not give
notice of withdrawal within 15 days of
receipt of the petition, the Regional
Administrator or Fnvironmental Ap-
peals Board shall assign a Petiticn Of-
figer to consider and rule on the petl-
tion. The Petition Officer shall be an-
other Presiding Cfficer, not otherwise
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jinvelved in the case. Notice of this as-

gignment shall be sent Ho the parbies, -

and to the Preasiding Oificer.

(iv) Within 30 days of assignment of
the Petition Officer, the complainant
shall present to the Petition Officer a
cepy of the complaint and a written re-
gponse to the petition, A copy of the
response shall be provided to the par-
ties and to the commenter, but not to
the Reglonal Hearing Clerk or Pre-
siding Officer. E

(v) The Petition Officer shall review
the petition, and complainant’s re-
sponse, and shall file with the Regional
Hearing Clerk, with copies to the par-
ties, the commenter, and the Presiding

. Officer, written findings as Lo

(A) The extent to which the petition
states an issue relevant and material
to the issuance of the proposed final
order,

(B) Whether complainant adequately

considered and responded to the peti- -

tion; and

(C) Whether a resolution of the pro-
ceeding by the parties is appropriate
without a hearing.

(vi} Upon a finding by the Petition
Officer that a hearing is appropriate,
the Presiding Officer shall order that
the consent agreemsnt and proposed
final order be set agide and shall estab-
1ish & schedule for a hearing.

(vil) Upecn a finding by the. Petition
Officer that a resolution of the pro-
ceeding without a hearing is appro-
priate, the Petltion Officer shall issue
an order denying the petition and stat-
ing reasons for the denlal. The Petition
Officer shall:

(A) File the order with the Reglonal
Hearing Clerk;

(B) Serve cepies of the order on the
parties and the commenter; and,

(¢ Provide puhlic motice of the
order. ) :

(viil) Upon a finding by the Petition
Officer that a resciution of the pro-
ceeding without 2 hearing is appro-
priate, the Regional Administrator
may issue the proposed final order,

which shall become final 30 days after,

both the order denying the petition and
a properly signed consent agreement
are filed with the Regional Hearing
Clerk, ,unless further petition for re-

view is filed by a notice of appeal in .

the appropriate United States District

§ ww.m.m

Court, with coinocident notice by cer-
tified mail to the Administrator and
the Attormey General. Written notice
of appeal algo ghall be filed with the
Regional Hearing Clerk, and sgent to
the Preeiding Officer and the parties.

(ix) I[f judicial review of the final
order is denied, the final order shall be-
come effective 30 days after such denial
has been filed with the Regional Hear-
ing Clerk. ,

§822.46-22.45 [Resexved]

Subpart {—Adminisirative  Pro-
ceedings Not Govemned by
secfion 554 of the Administra-

* five Procedure Act

§28.60 = Scope of this subpart.

(a) Scope. This subpart applies to all
pdjudicatory mwoowm&wmm.?ﬁ

(1) The assessment of a penalty under
ssotions 309(g)X2XA) and S11(0)(EXEXD
of the Clean Water Act (83 T.B8.C,
1818(g)(2)XA) and 1321 (B BIE.

(2) The assessment of a penalty under
sections 1414(g)}3)(B) and 1423(c) of the
Safe Drinking Water Act (42 17.8.C.
300g-3(g)(3¥B) and 300h-2(c)), except
where a respondent in a procesding
under section 1414(g)((B) requests in
{ts answer & hearing on the record in
accordance with section 554 of the Ad-
ministrative Procedure Act, 5 U.B.C
554. ’

(b) Relationship to other provisions.
Sections 24.1 through 22.45 apply to
proceedings under this subpart, exceph

for the following provisions which do

not apply: §822.11, 29.16¢c), 22.21(a), and
99 59, Where inconsistencies exist be-
tween this subpart and subparts A
through & of this part, this subpart
shall apply. Where _tnconsistencies
exist betwesen this subpart and subpart

H of this part, subpart H shall apply.

§22.51 Presiding Officer.

The Presiding Officer shall be a Re-
gional Judicial Officer. The Presiding
Officer shall conduct the hearing, and
rute on all motions until an ipitial de-
cision has become final or has been ap-
pealed.
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L INTRODUCTION

In Tune 1990, the United States Environmental Protection Agency (EPA or the Agency)
issued a Final Penalty Policy for addressing viclations of §§ 302, 303, 304, 311 and 312 of the
Emergency Planning and Community Right-to-Know Act (EPCRA) and § 103 of the
Comprehensive Environmental Response, Compensation and Liability Act of 1980, as amended
(CERCLA). The Superfund Amendments and Reauthorization Act of 1986 (SARA) created
BPCRA, and also amended the enforcement provision for violations of CERCLA § 103. This
revised policy supersedes the June 1990 penalty policy and the January 1998 Interim Final

Enforcement Response Policy, but does not supersede any other Agency policies in effect at the
time of the violation or settlement.

This Enforcement Response Policy (ERP or the Policy) is effective immediately and will
assist staff in calculating proposed penalties for all civil administrative actions, and for settling
actions concerning EPCRA §§ 304, 311 and 312 and CERCLA § 103(a) issued after the date of
this Policy, regardless of the date of the violation.! Although the application of this Policy is
intended for typical cases, there may be circumstances that warrant deviation from the Policy.”
The policies and procedures set forth herein are intended solely for the guidance of employees of
the EPA. They are not intended to, nor do they, constitute a rulemaking by the EPA. They may
not be relied upon to create a right or a benefit, substantive or procedural, enforceable at law or in

equity, by any person. The Agency reserves the right to act at variance with this Pohcy and to
change it at any t1me without public notice.

The purpose of this Policy is to ensure that enforcement actions for violations of
CERCLA § 103(a) and EPCRA §& 304, 311 and 312 are legally justifiable, uniform and
congistent; that the enforcement response is appropriate for the violations committed; and that
persons will be deterred from committing such violations in the future.

This Policy may be used to develop internal negotiation penalty figures for civil judicial
enforcement actions. This Policy does not constitute a statement of EPA policy regarding the
prosecution of criminal violations of CERCLA § 103(2) and EPCRA § 304

FEPCRA § 313 is currently covered by the Enforcement Response Policy for Section 313

of the Emergency Planning and Community Right-to-Know Act (1986) and Section 6607 of the
Pollution Prevention Act (1990), dated August 10, 1992.

'EPA reserves its right to propose statutory maximurm peneﬂties.

2Any deviation from this Policy should be documented in the case file.
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Il SUMMARY OF STATUTORY REQUIREMENTS & AUTHORITIES

A, Statutory Reguirements

CERCLA § 103(a) requires the person in charge of a facility or vessel from which a
CERCLA hazardous substance has been released in an amount that meets or exceeds its
reportable quantity (RQ) to immediately notify the National Response Center (NRC) as soon as
hefshe has knowledge of the release. The regulations set forth at Section 302.8 of Title 40 of the
Code of Federal Regulations provide for reduced reporting requirements for releases that are
contintous and stable in quantity and rate. Failure by the person in charge of the facility or
vessel to fully comply with all requirements of 40 C.ER. § 302.8(c) subjects such person to all of
the reporting requirements of CERCLA § 103 and EPCRA § 304. ‘

EPCRA § 302 requires the owner or operator of a facility that has present any extremely
hazardous substances (1HSs) in amounts that exceed the chemical-specific threshold planning
quantity (TPQ) to notify the State Emergency Response Commission {SERC) that the facility is
subject to the planning provisions of the Act. If a facility newly acquires an EHS in excess of
the TPQ, or if there is a revision to the list of EHSs and the facility has present a substance on the
revised list in excess of the TPQ, the owner or operator of the facility is required to notify the
SERC and the Local Emergency Planning Committee (LEPC) within 60 days after such
b acquisition or revision that the: facility is subject to the planning provisions of the Act.. BPCRA § -
325(z) authorizes the EPA to issue orders compelling compliance. The U.S. District Court for -
the district in which the facility is located has authority to enforce the order and assess penaitiss - ©
«ofiup to $27,500 per violation per.day. Violations of this provision are not addressed in the -
. Policy. . I ' ;

EPCRA § 303(d} requires owners or operators subject to § 302 to provide the LEPC with
the name of a person who will act as the facility emergency coordinator. Additionally, §
303(d)(3) requires the owner or operator to promptly supply information to the ILEPC upon
request. The scope of the information request encompasses anything necessary for developing
and implementing the emergency plan. EPA is authorized to issue orders compelling compliance
with § 303(d). The U.S. District Court for the district in which the facility is Tocated has
authority to enforce the order and assess penalties of up to $27,500 per violation per day,
Violations of this provision are not addressed in the Policy.

EPCRA § 304(a) requires the owner or operator to notify immediately the appropriate
governmental entities for any refease that requires CERCLA notification and for releases of
EPCRA § 302 EHSs. The notification must be given to the SERCs for all states likely to be
affected by the release and to the community emergency coordinators for the LEPCs for all areas
likely to e affected by the release. If the release occurs during transportation, or storage incident
to such transportation, the notice requirement shall be satisfied by dialing 911 or, in the absence
of a 911 emergency telephone number, calling the operator and supplying the appropriate
information.



FEPCRA § 304(c) requires any owner or operator who has had a release that is reportable
under EPCRA § 304(a) to provide, as soon as practicable, a follow-up written notice (or notices)
to the SERC and LEPC updating the information required under § 304(b).

EPCRA § 311 requires that the owner or operator of a facility who is required te prepase

or have available a Material Safety Data Sheet (MSDS) for a hazardous chemical under the

Occupational Safety and Health Act (OSHA) of 1970 shall submit to the SERC, LEPC, and the
fire department with jurisdiction over the facjlity a MSDS for each such chemical (or a list of
such chemicals as described in that section) present at the facility in quantities equal to or greater
than 10,000 pounds or the chemical-specific minimum threshold level established by the
Administrator (whichever is lower). The submission(s) must be made within three (3) months
after the owner or operator of a facility first becomes subject to OSHA’s requirements for-
hazardous chemicals. If the hazardous chemical is a listed EHS under § 302, the threshold for
reporting is 500 pounds or the chemical-specific threshold planning quantity, whichever is lower.
A revised MSDS shall be provided within 3 months following discovery by an owner or operator
of significant new information concerning an aspect of a hazardous chemical for which a MSDS
was previously submitted. In addition, if a facility changes its inventory and a chemical becomes -

subject to these reporting requirements, the facility must provide the MSDS to the SERC, LEPC,
and fire department within 3 months.

e e EPERA § 312 provides that the:owner-or operator of a facility required to prepare-or have. «

I

available-a MSDS fora hazardous chemical under:OSHA, shall submit annually {on-March. 1) to TR
‘the SERC, LEPC, and the fire department with jurisdiction over the facility, a completed

-serergency and hazardous chemical inventory form which may either be aggregate information

by hazard category (Tier T} or specific information by chemical (Tier IT). The form must include
information on all hazardous chemicals present at the facility during the previous calendar year in
amounts that meet or exceed thresholds.

EPCRA & 322 states that, with regard to a hazardous chemical, an extremely hazardous
substance, or toxic chemical, any person required under Sections 303, 311, or 312, of EPCRA to
submit information to any other person may withhold from such submittal the specific chemical
identity (including the chemical name and other specific identification) if the requirements of

EPCRA § 322(a)}(2) are met. These requirements include trade secret claims. Violations of this
provision are not addressed in the Policy.

EPCRA § 323 requires the owner/operator to submit chemical specific information to
medical personnel in the event of a medical emergency and for preventative measures by local
health professionals. Violations of this provision are not addressed in the Policy.

B. Statutory Penalty Authorities

CERCLA § 109 (b)(1) authorizes the President to assess a Class Tf penaity of up to
$25,000 per day for each day during which a violation of CERCLA § 103(a) continues. Asa



result of the Debt Collection Improvement Act of 1996 (DCIA), and the subsequent Civil
Monetary Penalty Inflation Adjustment Rule, 61 Fed. Reg. 69,360 (December 31, 1996),
violations of § 103{a) which occur after January 30, 1997 will be subject to the new statutory
maximum civil penalty of $27,500 per day for each day during which a violation continues.

For second or subsequent violations, CERCLA § 109(b)(1) authorizes EPA to assess a
Class II penalty not to exceed $75,000 for each day in which the viclation continues. As a result
of the DCIA, and the subsequent Civil Monetary Penalty Inflation Adjustment Rule, second or
subsequent violations of CERCLA § 103(a) which occur after January 30, 1997 will be subject to
the new statutory maximuin civil penalty of $82,500 per day for each day a viclation continues.
CERCLA § 10%D) states that Class Il penalties shall be assessed, and collected in the same
manner, and subject to the same provisions, as in the case of civil penalties assessed and
collected after notice and opportunity for hearing on the record in accordance with the
Administrative Procedures Act, 5 U.S.C. § 554 et. seq. The authority described above has since
been delegated to the Regional Administrators through the EPA Administrator by EPA
Delegation No. 14-31 dated September 13, 1987 and was updated on June 6, 1954.

EPCRA § 325 (b)(1} authorizes EPA to assess a Class I penalty of up to $25,000 per
violation of any requirement of § 304. EPCRA § 325(b)(2) authorizes the Administrator to
- assess a Class [f penalty for violations of § 304 in an amount not to exceed $25,000 for each day
aviolation:sontinues. As a result of the DCEA and. the: subsequent Civil Monetary Peralty - -

- Inflation Adjustment Rule, violations of § 304-whichroccur after Yanuary 30, 1997 wili be subJect :

" tothenew: statutory maximum civil penalty of $97 500 per day for each day a viclatior. .
' contnues. N : L .

For second or subsequent violations of § 304, EPCRA § 325(b)(2) authorizes EPA to
assess a Class 1l penalty not to exceed $75,000 for each day in which the violation continues. As
aresult of the DCIA, and the subsequent Civil Monetary Penalty Inflation Adjustment Rule,
second or subsequent violations of § 304 which occur after January 30, 1997 will be subject to
the new statutory maximum civil penalty of $82,500 per day for each day a violation continues.
Any civil penalty under § 325(b)(2) shall be assessed and collected in the same manner, and
subject to the same provisions as in the case of civil penalties assessed and collected under § 16
of the Toxic Substances Control Act (TSCA). TSCA § 16 mandates that EPA consider the sarme
factors in assessing penalties that are laid out in EPCRA § 325(b)(1)(C) and inciudes the
additional requirement for EPA fo consider the effect on the ability to continue to do business.
EPA interprets EPCRA § 325(b)(2) to mean that the Agency must follow the procedural aspects
of TSCA § 16 (i.e., using the Consolidated Rules of Practice codified at 40 CF.R. Part 22) and
consider TSCA § 16 statutory factors for assessing penalties, but not any specific penalty policies
developed by the Agency under TSCA § 16.

For violations of EPCRA §§ 311, 323(b), and 322(a)(2), EPCRA § 325(c)(2) provides
that the violator is subject to a penalty in an amount not to exceed $10,000 per violation. As a
result of the DCIA, and the subsequent Civil Monetary Penalty Inflation Adjustment Rule,



violations of §§ 311, 323(h), and 322(a)}(2) which occur after January 30, 1997 will be subject to
the new statutory maximum civil penalty of $11,000. Sectionm 325(c)(3) states that each day a
viclation of §§ 311, 323(b), and 322(a)(2) continues constitutes a separate violation.

For violations of EPCRA § 312, § 325(c)(1) states that any person who violates § 3121s
liable for 2 penalty in an amount not to exceed $25,000 for each viclation. As aresult of the
DCIA, and the subsequent Civil Monetary Penalty Inflation Adjustment Rule, violations of § 312
which oceur after January 30, 1997 will be subject to the new statutory maximum civil penalty of

$27.500. Section 325(c)(3) states that each day a violation of § 312 continues constitutes a
separate violation.

The authority described above was delegated to the Regional.Adrrﬂnistrators by EPA
Delegation No. 22-3 dated September 13, 1987. Delegation 22-3 was updated (22-3-A) by the
Administrator on October 31, 1989 and June 6, 1994. '

HI.  LEVELS OF ACTION

Levels of action include: (A) notices of noncompliance; (B) civil administrative penalties;
(C) civil judicial referrals; and (D) criminal sanctions.

A Notices of Noncomphiance

‘A Givil Administrative Complaint is the'appropriate response for violations of EPCRA .
$8 304, 311, and 312 and CERCLA § 103, except where the facts and circumstances support the = -

issuance of a Notice of Noncompliance (NON). If a NON is issued, the violator should be given
thirty (30) days from the date of issuance to come into comphance, if necessary. Failure to

correct any violation for which a NON is issued may be the basis for issuance of a civil
administrative complaint.

Examples of facts and circumstances which support the issuance of a NON:

° First time violations® of CERCLA § 103(a) and EPCRA § 304(a) and (¢},
provided that: (1) no other EPCRA violations were simultaneousiy discovered; (2)
an EHS was not released; and (3) the release was less than two (2) times the
reportable quantity (RQ).

® First time violations of EPCRA § 311 or § 312, provided that: (1) no other
CERCEA § 103(a) or EPCRA violations were simultaneously discovered; (2)
fewer than five (3) chemicals were stored in quantities greater than the mimmum
threshold level; {3) the stored chemicals were in quantities less than five (5} times

3 Although prior receipt of a NON does not constitute a prior history of violations for
purposes of increasing the penalty, it does preclude a facility from receiving ancther NON.

7



. the minimum threshold level; and (4) none of the chemicals stored was an
extremely hazardous substance.

. First time violations of EPCRA § 311 and § 312 where the facility has timely
reported to two of the three reporting entities (SERC, LEPC, and fire department),

and compliance with the third entity is needed.

B. Civil Admunistrative Complaints

See Section IV for (he critena for issuing a civil administrative complaint.

C.  Civil Judicial Referrals

EPA, under EPCRA §§ 325(b)(3), 325{c}{(4), 325 (d{1)(B), and 325(e) may refer civil
cases to the United States Department of Justice for assessment and/or collection of the penalty
1 the appropriate U.S. District Court.

D. Criminal Sanctions

Under CERCLA § 103(b)(3), any perseﬁ who fails to notify the appropriate agency of the
United States Government or who submits tn such notification any information which such:
person knows to be false and misleading shall, upon conviction,ibe fined in accordance with the -

.- applicable provisions of Title 18 of the U.Sr Code or imprisoned fornoet more than three (3) yearsa AU

.. (or not more than five (5) years f01 a second or subsequent CONVi ctum) or both.

Under EPCRA § 325(13)(4), any person who knowingly and willfully fails to provide
notice in accerdance with EPCRA § 304, shall, upon conviction, be fined not more than $25,000
or imprisoned for not more than two (2) years, or both. In the case of a second or subsequent
conviction, such person shail be fined not more than $50,000 or imprisoned for not more than
five (5) years, or both.

EPCRA does not provide for criminat sanctions for violations of EPCRA §§ 302, 303,
311, 312, 322 or 323, however, it is a criminal offense to falsify information submitted to the
U.S. Government. The knowing failure to file or previde information under EPCRA may be
prosecuted as a concealment prohibited by 18 U.S.C. § 1001.

IV,  ELEMENTS OF THE CIVIL ADMINISTRATIVE PENALTY SYSTEM AND USE
OF THE MATRIX '

The success of EPCRA is attained primarily through voluntary, strict and comprehensive
compliance with the Act and its regulaticns. Deviation from the reporting requirements weakens
the expressed intent of the Act to allow communities to plan for and respond.to chemical



emergencies and to allow citizen guaranteed access to information on chemical hazards present
in their community.

CERCLA § 109 and EPCRA § 325 authorize EPA to assess civil administrative penalties.
Penalties are assessed through a Consent Order or Final Order. This Policy addresses the

proposal of penalties by agency enforcement offices acting as complainant. Proposed penalties
are to be determined in two siages.

First, a preliminary deterrence (base) penalty is calculated using the statutory factors that
apply to the violation (nature, circumstances, extent, and gravity). The base penalty amounts are
set forth in Tables I and IT. The penalty amounts were established so that a worst-case scenario
violation could result in the statutory maximum penalty being proposed.

After the base penalty is calculated, the statutory factors that apply to the violator are
considered (ability to pay, prior history of violations, the degree of culpability, economic benefit
or savings, and other matters as justice may require; see Section VIIT). Together, the revised

calculation will vield a proposed penalty amount that considers all the statutory factors and is
appropriate for the violation.

Respondent’s fajlure to provide notification to each point of compliance or submit
required reports to each point of compliance is a separate violation:: The term, "points of

- compliance" refers to the specificentities designaled to receive submissions anc notices unde1
CERCLA and BPCRA (ie., NRC SERC LEPC,and fire department)

V. DETERMINATI ON OF THE BASE PENALTY

Consider the following factors related to a viclation when détermining the base penalty:

A. . The "Nature" of the violation;

B.  The "Extent" of the viclation;

C. The "Gravity" of the violation;

D. The "Circumstances” of the violation.

These factors are incorporated into one matrix for CERCLA § 103 and EPCRA
§8 304 and 312 violations, and another matiix for § 311 violations. Two matrices are used
because of the difference in the statutory maximum penalty associated with the different
violations. The two primary factors used to establish the penalty amount in the matrices (gravity

and extent) are equally weighted. The base penalty can be calculated from the matrices in Tables
Tand II (pp. 20-23, infra).



AL Nature

For the purposes of the EPCRA and CERCLA § 103(2) reporting requirements, there are
basically two categories of violations: emergency response violations and emergency
preparedness/right-to-know violations. Nature describes the requirement violated, separated by
the category of violation. In the context of this Policy, nature is used to determine which specific
penalty guidelines should be used to determine appropriate matrix levels of extent and gravity.
The types of violations addressed by this Policy include, but are not limited to-

L. Emergency Response Violations

Failure to immediately nofify the National Response Center (NRC) as required
under CERCLA § 103(a); Failure to provide all the information required by
statute or implementing regulations.

Failure to imrmediately notify all affected State Emergency Response
Commissions (SERCs) and the emergency response coordinators for all affected
Local Emergency Planning Committees (LEPCs) as required under EPCRA § 304
(a) and (b); Failure to provide all the information required by statute or
implementing regulations.

In the case of a transportation related incident, failure torimmediatély call 911, or
in the absence of a 911 emergency telephone number; failure to call the operator
and provide the appropriate information as required under-§ 304(a) and (b);
Failure to provide all the informatien required by statute or implementing
regulations.

Failure to submit a written follow-up report to all affected SERCs and the
emergency response coordinators for all affected 1.EPCs as soon as practicable
after the release as required under § 304(c); Failure to provide all the
information required by statute or implementing regulations.

2. Emergency Preparedness/Right-to-Know Violations

Failure to provide a MSDS for each required hazardous chemical (or list of
such chemicals that require MSDSs) to each of the following: the appropriate
LEPC, the SERC, and the fire department with jurisdiction over the facility as
required under § 311(a}.

Failure to submit a MSDS to the LEPC upon request as required under BPCRA
§ 311(c).
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Failure to submit (or incomplete submission of) an emergency and hazardous
chemical inventory form to each of the following: the appropriate LEPC, the

SERC, and the fire department with jurisdiction over the facility as required under
EPCRA §312. ‘

Failure to provide information as described in EPCRA § 312{d} to a SERC,
LEPC, or fire department upon request as required under § 312¢e)..

B. Extent

The timeliness of the required notifications and reports is a significant factor in
determining the appropriateness of the penalty. Extent measures the deviation from this
requirement in terms of timeliness of the notifications and submission of required reports.

L. Emergency Response Violations

In the event of a reportable release, notification of the proper authorities is required to
occur immediately after the owner, operator or person in charge has knowledge of the release.
Tmmediate notification allows federal, state, and local agencies to determine what level of
government response is needed and with what urgency the response must take place. Measuring
the seriousness of the violation by the delay in notification, rather than by the harm actually

+2rcatsed by the release, ensures that notification will serve its purpose of providing-a mechanism .

: whereby the public authorities are notified of every potentially hazardous:release: as soon.as

..possible, leaving them to decide what response 1s necessary or feasible. The statutes and -

~regulations, codified at 40 C.ER. Parts:302 and 355, identify the information required to be
reported in the event of an accidental release (e.g., chemical identity, estimated quantity released,
time/duration of the release, etc.). A delay in the notification, or incomplete notification, could
seriously hamper federal and state response activities and pose serious threats to human health
and the environment. Thus, the extent factor focuses on the notification and follow-up actions
taken by the respondent, and the expediency with which those nofifications occurred.

The statutes require that notification be made by the owner or operator or person in
charge immediately after that person has knowledge of a release of an RQ or more of a hazardous
substance or extremely hazardous substance. Notification by anyone other than the owner or
operator or person in charge does not satisfy the obligation to report. Although this Policy does
not define "immediate,” it does establish guidelines to assist Agency personnel in determining
whether or not an "immediate" standard was met. The "Legislative History of the Superfund
Amendments and Reauthorization Act of 1986" (Volume 2, October 1990, pps. 600-01), states
that ordinarily, delays in making the required notifications should not exceed 15 minutes after the

person in charge has knowledge of the release. Immediate notification requires shorter delays
whenever practicable.
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The Agency views knowledge as both actual and constructive. Constructive knowledge
neither indicates nor requires actual knowledge but means knowledge of such circumstances as
would ordinanly lead upon investigation, in the exercise of reasonable diligence which a prudent
person ought to exercise, to a knowledge of actual facts. The failure to know what could have
been known in the exercise of due diligence amounts to knowledge in the eves of the law. (See,
e.&., In the Matter of Thoro Products Company, Docket No. EPCRA VI 90-04, Administrative
Law Judge Decision, May 19, 1992, pp. 21-22.)

Extenuating circumstances may be considered in evaluating the immediate notification
requirement, but should not be confused with poor emergency planning and/or facility internal
operating procedures that include elaborate reporting systems which cause unnecessary delays.
Examples of extenuating circumstances are: downed telephane lines, delays in field personnel
getting to a radio or telephone to make an immediate notification (such as may occur in farm
situations and construction sites) and delays that result when the owner or operator Or person in
charge is severely injured and no one else from the facility is at the location.

The levels identified below reflect the benefit of expeditious notification by discounting
from the maximum statutory penalty for the imeliness of the notification.

LEVEL 1

. CERCLA § 103 No immediate notification-to.the NR(C within 2 hours after the-persomin <
: charge had knowledge that a RQ. of a substance was released.-. -

AEPCRAS 304(4): No immediate notification to the appropriate SERC(s} and/cr LEPC(s)

: within 2 hours after the owner or operator had knowledge that a RQ of a
substance was released. In the case of a transportation related incident, no
inmediate call to 911, or in the absence of a 911 emergency telephone
number, the telephone operator, within 2 hours after knowledge of the
release.

EPCRA § 304(c): Written follow- -up emergency notice provided to the appropriate SERC(s)
and LEPC(s) more than 14 calendar days following the release.

LEVEL 2
CERCLA § 103: No immediate notification to the NRC within 1 hour but-iess than 2 hours
after the person in charge had knowledge that a R() of a substance was
released.

EPCRA § 304(a): No immediate notification to the appropriate SERC(s) and/or LEPC(s), or
911 orin the absence of a 911 emergency telephone number the telephone

12



EPCRA § 304(c):

LEVEL 3

CERCLA § 103:

EPCRA § 304(a):

- EPCRA § 304(c):

L2

operator if a transportation related release, within 1 hour but less than 2
hours after the owner or operator had knowledge of the release.

© ‘Written follow-up emergency notice provided to the appropriate SERC(s)

and T EPC(s) more than 14 calendar days following the release, but prior to
the commencement of a federal, state, or local agency inspection,
investigation, or information request, or the regulated entity's knowledge

that the discovery of the violation by a regulatory agency or third party was
imminent.

Notification to the NRC within one hour, but after 15 minutes.

Notification to the appropriate SERC(s) and/or LEPC(s} within one hour, -
but after 15 minutes. For a transportation related incident, a call to 911, or
in the absence of a 911 emergency telephone number, the telephone
operator, within one hour, but after than 15 minutes.

Written follow-up emergency notice provided to the appropriate SERC(s)
and LEPC(s) more than 7 calendar days but iess than or equal to 14

~ .. calendar days followmg the release

Emergency Preparedness/Rzgm 1‘0 Know 1' zo.lanons

For EINergency preparedness/mght -to- know V1olat10ns the extent factor 1eﬂects the
potential deleterious effect the noncompliance has on: the federal, state, or local government’s
ability to properly plan for chemical releases, and the public's ability to access the information.
Specifically, extent addresses the timeliness and utility of reports submitted. Therefore, the
extent factor is used, in part, to previde some built-in incentives for non-reporters to submit the
required reports as soon as possible, even if late, and to provide incentives for submitters o il
out the forms in a manner consistent with the statutory and regulatory requirements.

For § 311 violations, the exient levels are:

LEVEL 1:  Respondent fails to submit a MSDS for each required hazardous chemical {or list
of such chemicals that require MSDSs) as required by § 311(a) to the SERC,
LEPC, or fire department within 30 calendar days of the reporting deadiine.

Respondent fails to include a chemical on list submitted.

Respondent fails to respond to request under § 311(c) within 30 calendar days of
the reporting obligation.

13



LEVEL 2:

LEVEL 3:

Respondent submits MSDS (or list of chemnicals that require MSDSs) to the
SERC, LEPC, or fire department after 20 calendar days but within 30 calendar
days of the reporting obligation.

Respondent responds to request under § 311(c) after 20 calendar days but within
30 calendar days of the request for information.

Respondent submits MSDS {or list of chemicals that require MSDSs) to the
SERC, LEPC, or fire department after 10 calendar days within 20 calendar days of
the reporting obligation.

Respondent responds to request under § 311(c) after 10 calendar days but within
20 calendar days of the reporting obligation.

For § 312 violations, the extent levels are:

LEVEL 1:

LEVEL 2:

LEVEL 3:

Respondent fails to submit Inventory Form to the SERC, LEPC, or fire
department within 30 calendar days of reporting deadline; or

Inventory form timely submitted fails to dddress-each. hazard category present at

- the facility. Respondent's failure to address ail of the ha7a1d categories renders
- the submission incomplete. 3 : :

cn g

Inventory form timely submitted covers all hazard categories present at the

facility, but fails to cover all hazardous chemicals present at the facility during the
preceding calendar year in amounts equal to or greater than the reporting
thresholds. Respondent's failure to address all of the hazardous chemicals renders
the submission incomplete.

Respondent fails to respond to request under § 312(e) within 30 calendar days of
the request for information.

Respondent submits Inventory Form to the SERC, LEPC, or fire department after
20 calendar days but within 30 calendar days of reporting deadline; or

Respondent responds to request under § 312(e) after 20 calendar days but within
30 calendar days of the required response date.

Respbndent submits Inventory Form to the SERC, LEPC, or fire department after
10 calendar days but within 20 calendar days of reporting deadline.

14
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_ Respondent responds to request under § 312(e) after 10 calendar days but within
20 calendar days of the required response date.

C. Gravity

The amount of the chemical involved in the violation is a significant factor in determining
the appropriateness of the penalty. The penalty calculation scherme in this Policy assumes that
the greater the quantity of chemical released, the more likely that a violation of the reporting
requirements will undermine the emergency planning, emergency response, and right-to-know
intentions of CERCLA § 103 and EPCRA. Similarly, the greater the amount of chemical stored
on site, the greater the need for fire departments and emergency planners to know of its existence
and location prior to any explosion or unpermitted release.

1. Emergency Response Violations

For emergency response violations, gravity levels are based on the amount of hazardous
substance or BHS released. CERCLA hazardous substances and EPCRA EHSs have reportable
quantities (RQs) that vary depending on the substance, but range from 1 pound to 10,000 pounds.
Reportable quantities were established for hazardous substances to indicate an amount whick, if
exceeded in a release, would require immediate notification to the proper governmental
- authorities. The RQ scale itself is arelative measure of the hazards:posed by the.chemical and

\ .- therefore the potential threat to human health and the-environment; the lower the RQ, the greater

.the potential threat to human health and the environment. The greater the amount released over
the RQ the greater the poten‘ua] risk from failure to noufy

If the released matenal is a mixture which contains one of more EHSS or CERCLA.
hazardous substances, the owner or operator or person in charge of the facility, must calculate the
quantity of mixture which, if released, would result in a release of an EHS or CERCLA '
hazardous substance above its RQ. Also, "a release into the environment of a substance which 1s
not listed as a CERCLA hazardous substance but which rapidly forms a CERCLA hazardous
substance upon release, is subject to the notification requirements of CERCLA § 103. If the
amount of the hazardous substance formed as such a reaction product equals or exceeds the RQ
for that substance, the release must be reported to the NRC.” Superfund Programs; Reporiable
Ouantity Adjustments, 51 Fed. Reg. 34, 534 (September 29, 1986).

To determine gravity for emergency response violations, use the following levels: -

LEVEL A: The amount released was greater than 10 times the RQ;

LEVEL B: The amount released was greater than 5, but less than or equal to 10 times the RQ;

LEVEL C: The amount released was greater than 1, but less than or equal to 5 times the RQ.
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2. Emergency Preparedness/Right-to-Know Violations

For the purposes of emergency preparedness/right-to-know violations, the number and/or
amount of the chemical(s) in excess of the reporting threshold present at the facility forms the
basis for determining gravity. For §§ 311 and 312, the reporting threshold for EFiSs is 500
pounds or the EHS-specific threshold planning quantity (TPQ}, whichever is less. For other
hazardous chemicals, the reporting threshold for each chemical is 10,000 pounds.

‘For § 311 violations, the gravity levels are:

LEVEL A:  Amount of any hazardous chemical present at the facility at any time during the
reporting period was greater than 10 times the reporting threshold;

LEVEL B:  Amount of any hazardous chermical present at the facility at any time during the
reporting period was greater than 5, but less than or equal to 10 times the
reporting threshold;

LEVEL C:  Amount of any hazardous chemical present at the facility at any time during the
reporting period-was greater than 1, but less than or equal to 5 times the reporting
threshold. '

~ .For § 312 violations, the gravity.levels are:

LEVEL A:  Pailure to report or failure to report in a timely manner: The amount of any
‘ hazardous chemical not included in the report was greater than 10 times the
reporting threshold;

For reports timely submitted: 10 or more hazardous chemicals, which were
required to be included in the report, were not included in the report.

LEVEL B:  Failure to report or failure to report in a timely manner: The amount of any
hazardous chemical not included in the report was greater than 5, but less than or
equal to 10 times the reporting threshold;

For reports timely submitted: More than 5, but less than 10 hazardous chemicals,
which were required to be included in the report, were not included in the report.

LEVEL C:  TFailure to report or failure to report in a timely manner: The amourit of any
hazardous chemical not inciuded in the report was greater than 1, but less than or

equal to 5 times the reporting threshold,;

For reports timely submitted: 1 - 5 hazardous chemicals, which were required to
be included in the report, were not included in the report.
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D. Circumstances -

Circumstances refers to the actual or potential consequences of the violation. One
objective of the emergency notification provisions is to alert federal, state, and local officials that
a response action may be necessary to prevent injuries or deaths to emergency responders, facility
personnel, and the local community. One objective of the emergency planning and community
right-to-know provisions is to assist state and local comumittees in planning for emergencies, and
to make information cn chemical presence and hazards available to the public. Thus, a failure to
report in a manner that meets the standard required by the statute o rule could result in harm to
human health and the environment. The potential for harm may be measured by:

the potential for emergency personnel, the community, and the environment, to be
exposed to hazards posed by noncompliance;

the adverse impact noncompliance has on the integrity of the CERCLA § 103/EPCRA
program; - '

the relative proximity of the surrounding population;
the effect noncompliance has on the LEPC's ability to plan for chemical emergencies; and

any actual problems that first.responders and emergency managers encountered because:
of the failure to notify (or submit reports) in a timely manner.

g _ After the extent and gravity of the violation have been determined (placing the proposed
penalty in a given cell on the matrix), the circumstance factor is used to arrive at a specific
penalty within the range for that cell. To incorporate the circumstances of the violation into the
base penalty selection process, the case development team may choose any amount between, or
including, one of the two end points for that cell. For example, a violation of EPCRA § 312 that
occurred on or before January 30, 1997 has been determined to have a Level 1 extent and a Level
B gravity, placing the proposed penalty in the matrix cell that contains the range of $18,750 -
$12.501. If the circumstances of the violation indicate that the potential for emergency personnet
and the surrounding community to be at risk of exposure in the event of a release was high (e.g.,
the emergency personnel did not know of a chemical's presence and could not plan for the safety
of the surrounding community in the event of a release), the case development team may decide
that the maximum amount for that cell is the appropriate base penalty. The selection of the exact

penalty amount within each range is left to the discretion of the enforcement personnel in any
glven case.
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Table X
Base Penalty Matrices For Violations Which Occurred On or Before January 30, 1997

CERCLA § 103 and EPCRA § 304°
GRAVITY (Quantity Released)

EXTENT LEVEL A LEVEL B LEVEL C _
{timeliness of (greater than (greater than 5 but (greater than 1 but
notification) 10 times the Iess than or equal | less than or equal to 5

RQ) to 10 times the RQ) times the R(Q)
LEVEL 1 $25,000 $18,750 , $12,500
(more than 2 hours) $18,751 $12,501 $6,251
LEVEL2 $18,750 $12,500 $6,250
(between 1 and 2 hours) $12,501 $6,251 $3,126
LEVE_L 3 . $12,500 $6,250 $3,125
(within 1 hour, after 15 § $6,251 $3,126 . $1,562
minutes)
EPCRA§312
GRA;VITY:(Q;uahﬁtj Present)
© . EXTENT: © | LEVELA |- . LEVELB LEVEL C
(timeliness of inventory g (greater than | (greater than 5 but (greater than 1 but
submission) | 10 times the | less then or equal to | less than or equal to
MTL) 10 times the MTL) 5 times the MTL)

LEVEL 1 $25,000 $18.750 $12,500

(more than 30 days) $18,751 $12,501 $6,251
LEVEL 2 $18,750 » $12,500 36,250

{after 20 but within 36 $12,501 $6,251 $3,126

days)
LEVEL 3 $12,500 $6.250 $3,125
(after 10 bui within 20 $6,251 $3,126 $1,562
days) o

“While the penalty amounts in this matrix apply to EPCRA § 304(c), the criteria associated
with the levels do not apply. To determine the appropriate extent level for violations of § 304(c),
see pp. 13-14, supra.
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EPCRA § 311
GRAVITY (Quantity Present)

EXTENT . LEVELA LEVELB LEVEL C F
(timeliness of MSDS & (greater than | (greater than> but | (greater than 1 but
submission) | 10 times the | less than or equal to | less than or equal to
| B wmn) 10 times the MTL) | 5 times the MTL) |
LEVEL 1 $10,000 $7,500 $5,000 #
(more than 30 days) $7,501 $5,001 $2,501
r LEVEL 2 $7,500 $5,000 $2,500 f
(after 20 but within 30 $£5,001 $2,501 $1,251
days) :
4 LEVEL 3 $5,000 $2,500 $1,250
(after 10 but within 20 $2,501 $1,251 $625 l
days) i
Table 1

Base Penalty Matrices For Violations Which Occur After January 30, 1997

CERCLA § 103 2nd EPCRA'§ 304°
GRAVITY (Quantity Released)

EXTENT

" LEVELA LEVEL B

LEVEL C

f (timeliness of (greater than 10 | (greater than 5but | (greater tlan 1 but ‘
notification) | times the R(}) less than or equal less than or equal to
to 10 times the RQ}) 5 times the RQ)
"LEVEL 1 $27,500 $20,625 $13,750
(more than 2 hours) 520,626 $13.751 $6,876 J
LEVEL 2 $20,625 $13,750 36,875
(between 1 and 2 hours){ $13,751 $6,876 $3,439
r LEVEL3  §  $13750 $6,875 $3,438
(within 1 hour, after 15 ¢ $0,876 $3.,439 $1,718
| minutes) _ e

5While the penalty amounts in this matrix apply to EPCRA § 304(c), the criteria associated
with the levels do not apply. To determine the appropriate extent level for violations of § 304, see

pp. 13-14, supra.
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EPCRA § 312
GRAVITY (Quantity Present)

EXTENT LEVEL A LEVEL B LEVEL C
(timeliness of inventory § (greater than | (greater than 5 but (greater than 1 but
submission) | 10 times the | less than or equal to | less than or equal to
{ MTL) 10 times the MTL) 5 times the M(TL)
LEVEL 1 $27,500 $20,625 | $13,750
(more than 30 days) $20,626 $13,751 $6,876
LEVEL 2 | 520,625 $13,750 $6,875
(after 20 but within 30 [ $13,751 $6,876 $3.439
' days)
LEVEL 3 $13,750 $6,875 $3,438
{after 10 but within 20 - $6,876 $3,439 $1.718
days)
EPCRA § 311
GRAVITY (Quantity Present)
EXTENT | LEVELA | LEVELB" * |  LEVELC |
JI - (timeliness of MSDS . § (greater than | (greater than 5:but | (greater than 1 'butlessfl -
. submission) - | 10 times the: | less than or equal to. than or equal to 5
MTL) 10 times the MTL) times the MTL)
LEVEL 1 $11,000 $8,250 $5,500
(more than 30 days) $8,251 | $5,501 $2,751
LEVEL 2 | s8.050 $5,500 $2,750
(after 20 but within 30 [ $5,501 $2,751 $1.,376
days)
~ LEVEL3 i 35,500 $2,750 $1,375
(after 10 but within 20 $2.751 $1,376 $688
days) -

VI

PAST YEAR VIOLATIONS OF EPCRA § 312

For EPCRA § 312 violations detected for previous years of noncornpliance, a flat penalty
of $1,500 per year shall be proposed, except where the facts and circumstances warrant the’
imposition of the full gravity based penalty. The flat penalty applies regardless of the number of

- entities that failed to receive the report. If, at the time of investigation, sclely past violations are
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detected, i.e., a facility is in compliance for the most recent reporting period, those viclations are
calculated at the flat penalty of $1,500.

If at the time of the initial investigation an EPCRA § 312 violation 1s detected for the
most recent reporting period, the base penalty matrices in Table I or Table IT shall be used to
determine the penalty. If during the time between the initial investigation and issuance of the

-complaint another reporting deadline passes and the facility complies in a timely manner, the
penalty for the violation detected during the initial investigation should still be calculated
pursuant to the penalty matrices in Table I or Table . If during the time between the initial
investigation and issuance of the complaint another reporting deadline passes and the facility
again fails to submit the required repoxt, that subsequent violation shall also be calculated

pursuant to the penalty matrices in Table I or Table II (i.e., both violations shall be calculated
using the penalty matrices).

VII. PER DAY PENALTIES

EPCRA & 325 and CERCLA § 109 authorize the Agency to assess penalties for violations
on a per day basis. Per day penalties serve to promote an expeditious retum to compliance by
creating disincentives for continued noncompliance and to level the playing field for those who
complied in a timely manner. Facilities that delay in notifying the appropriate entities and

submitting required information deny citizens their “right to know” of the existence of chermical
- hazards in thelircommunity. e CLeLmTER R L. .

Where a reportable release continues for more than.one day;-and notification has not
‘oeeurted, the matrix shall be used to calculate a separate base penalty for each and every day the
release continues. When per day penalties are proposed for all other violations, i.e., when a
release has ended but timely notification has not occurred, or for any violation of EPCRA § 311
or § 312, calculate the per day penalty component by proposing 1% of the base penalty for each
day the violation continues, i.e., each day after March Ist. The case development team should
require the respondent to send EPA copies of required submissions to verify compliance.

VIII. ADJUSTMENT FACTORS

The Agency may consider a number of factors in agreeing to appropriate penalty
adjustments. The statutory adjustment factors that apply to the violator are: (A) ability to pay;
(B) prior history of violations; (C) degree of culpability; (D) economic benefit or savings (if any)
resulting from the violation; and (E) such other matters as justice may require. In addition, the
Agency considers the following additional factors in determining an appropriate penalty: (F) size

of business; (G) attitude; (H) Supplemental Environmental Projects (SEPs); and (I) voluntary
disclosure.



A Ability to Pay/Continue in Business

The penalty amounts reflected in the matrix assume that the violator has the ability to pay.
The Agency will generally not request penalties that are clearly beyond the financial means of the
viclator. In the event EPA proposes a penalty in excess of the respondent’s ability to pay, the
respondent must demonstrate its inability to-pay the proposed penalty.® Nonetheless, EPA
reserves the option, in appropriate circumstances, of seeking the full proposed penalty. For
example, even when there is an inability to pay, it is unlikely that EPA would reduce a proposed
penalty when a facility refuses to correct a serious violation or where a facility has a long history
of viclations. That long history would demonstrate that less severe measures are ineffective.

In order to determine the appropriateness of the proposed penalty in relation to a
company's ability to pay, the case team should review Dun and Bradstreet reposts, a company's
filings with the Securities and Exchange Commission, or other publicly available financial
reports prior to issuance of the complaint.

If an alleged violator raises the ability to pay argument as a defense in its answer, or in the

course of settlement negotiations, EPA should request the following types of information” :

- An explanation by the alleged violator specifying the reason(s) for claiming an
inability to pay with supporting information

— 3.-5 years of the most recent signed federal tax returns :

— For the same period as the tax returns: financial audits, reviews or.compilations,
or, if not performed, company generated financial statements to include but not
imited to: e - '

- Balance sheets

— Income statements

- Cash flows

- Depreciation schedules

— Year to date financial statement (from the end of the most recent fiscal
year to the end of the most recent month preceding the request)

- Statermnent of operations

®Ability to continue in business must be considered, as a matter of faw, only when
proposing penalties for violations of EPCRA § 304 under EPCRA § 325(b)(2).

"ABEL can be used as an initial indicator of a company’s ability to pay using the company’s
most recent 3 to 5 years tax returns. ABEL is the Agency's computer model that helps perform a
preliminary analysis of ability to pay for compliance, clean-up, and/or penalties. In addition, the
regional financial analyst, ora National Enforcement Investigations Center (NEIC) financial analyst,
can help in assessing the financial ability to pay of publicly held corporations. Consult these an alysts
as to the reievant dates for this information, and any additional information that should be requested
specific to the case.

]
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- Retained earnings statements

Loan applicationg, financing agreements, security agreements _

- Annual and quarterly reports to shareholders and the SEC, including [OK reports
Detail anry ownership or control of other companies or ownership or cortrol of the
alleged violator company by others not already specified

The Agency reserves the right to request, obtain, and review all undexlying and
supporting financial documents that form the basis of these records to verify their accuracy. If
the alleged violator fails to provide the necessary information, and the information is not readily

available through other sources, then the Agency is entitled to 1ely on the information it does
have. :

B. Prior History of Violations

The penalty amounts reflected in the penalty matrices apply to first time violators. Where
a violator has demonstrated a history of pror violations, the penalty may need to be adjusted
upward. The need for such an upward adjustment derives from the violator not having been
sufficiently motivated to comply by the penalty assessed for the previous violation. Another

reason for penalizing repeat violators more severely than first offenders is the increased resources
that are spent on the same violator.

i, - For the purposes of this Policy, the Agency interprets prior violations to rearn prior - -

- iyiolations of CERCLA § 103(a) and/or prior violations of any of the provisions of EFRCRA that

. have occurred within five (5) years of the date of the current violation. The following crteria
-apply in evaluating history of prior violations: S

(1 Regardless of whether a respondent admits to the violation, evidence of a prior
violation may be: a consent agreement and final order (CAFO) executed by a
Regional Administrator or his or her designee or the Environmental Appeals
Board, a federal court judgment, a default judgment, a final administrative
judgment, or a consent decree. A prior violation refers collectively to all the
violations which may have been described in any of the documents listed above.

(2) Companies with multiple facilities, or wholly or partly owned subsidiaries with a
parent corporation, may be considered as one when determining history of prior
violations, however, two facilities may not necessarily affect each other’s
viclation history if they are in substantially different lines of business, or if they
are substantially independent of one another in their management and in the
functioning of their Boards of Directors.

Upward adjustments to the base penalty méy be calculated in the following manner:

K For second or subsequent violations of CERCLA § 103 and EPCRA § 304, the
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C.

Acts authorize penalties of up to $82,500 per violation per day. For these _
violations, the base penalty may be increased up to three times the amount shown
at the appropriate position of the matrix in Table I or IL.

For second violations of EPCRA §§ 311 and 312 the base penalty may be adjusted
upward by 25%, not to exceed the statutory maximum penalty of $27,500. This
upward adjustment may also be applied to violations of CERCLA § 103 or
EPCRA § 304 when there exists prior violations of EPCRA §8 311, 312, or 313.

For third and subsequent violations of EPCRA §§ 311 and 3172, the base penalty
may be adjusted upward by 50%, not to exceed the statutory maximum penalty of
$27,500. This upward adjustment may also be applied to viclations of CERCLA
§ 103 or EPCRA § 304 when there exists prior violations of EPCRA 8§ 311, 312,
or 313.

Degree of Culpability

EPCRA is a strict Jiability statute, however, some adjustment may be made for a
violatcr’s culpability. The two principal criteria for assessing culpability are: (a) the violator’s
knowledge of the particular EPCRA requirement, and (b) the degree of the violator’s control over
the violative condition.® For penalty purposes, three levels of culpability have been assigned:

cooeesin Level T The violation 1s willful; i.e.; the: violdter intentionally committed an act.- .

which he/she knew would be a violation orwould be hazardous to health -
or the environment. - --~-Adjust the penalty upward 25%.

. Level IL: The violator either had sufficient knowledge to recognize the hazard

created by his/her conduct, or significant control over the situation to
avoid committing the violation. --- No adjustment to the penalty.

Level I1L: The violator lacked sufficient knowledge of the potential hazard created by

his/her conduct, and also lacked control over the situation to prevent
occurrence of the violation. --- Adjust the penalty downward 25%.

It 15 anticipated that most cases will present Level II culpability. Level I situations, in
many instances, could be treated as criminal violations.

¥ See Guidelines for the Assessment of Civil Penalties Under Section 16 of the Toxic
Substances Control Act: PCB Penalty Policy, 45 Fed. Reg. 59,770, 59,773 (September 10, 1980) for
a description of “knowledge” and “degree of control over the violation.”
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. Economic Benefit or Savings

EPA should consider any economic benefit from noncompliance that accrues to the
violator when proposing penalties. Whenever there 1s an economic incentive to violate the law,
it encourages noncompliance and thus weakens EPA's ability to implement the Acts and protect
human health and the environment. The violator should not benefit from its violative acts.

For BPCRA §§ 304(c), 311, and 312 reporting violations, the economic benefif or savings
typically is derived from the estimated cost of rule familiarization, producing and submitting the
reports, and any filing fees that are imposed by states. See Table L, infra. For violations of
EPCRA § 304(a) and CERCLA § 103 the economic benefit or savings typically is derived from

the estimated cost of tule familiarization, release reportability determination, and the notification
of the required reporting entities.

The Regulatory Impact Analyses for EPCRA §§ 304, 311,312 and CERCLA § 103
regulations establish unit costs for producing the required reports and making the required
notifications. These cost estimates should be used unless more accurate data is available. In
using this information to determine economic savings for multiple violations, rule familiarization
costs should be counted only once, while other costs should be counted for each violation. If the
amount of economic benefit of noncompliance is iess than or equal to $5.,000, EPA, in iis
discretion, may choose to waive or forego-seeking assessment of acivil penalty for such
economic benefit.which has accrued to Respondent-from its noncompliance.
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Costs Associated with EPCRA/CERCLA 103 Compliance’

EPCRA SECTION 304

Table 11k

regulations at 40 C.F.R. Part
370

RULE FAMILTARIZATION Legai Hours Manager Technical Clerical ¥ours Total Costs of
$100/hr Hours Hours %$16.69/br Compliance
$37. 72 $27.50/hr )
Read and understand 1.00 2.50 7.50 0.00 $404
regulations at 40 C.F.R. Part
355
EMERGENCY RELEASE Legal Howrs * Manager Technical Clerical Hours Total Costs of
NOTIFICATION (40 CF.R. § $100/he Hours Hours $16.69/hr Compliance
355.40) $37.72/hr $27.90/hr
Detérmiue if release is an RQ 0.00 0.10 0.10 .06 $7
(355.40(a))
Notify LEPC and SERC of 0.00 0.50 6.00 ¢.00 $19
any RQ} release (355.40(b)(1))
Develop and submit written 0.50 0.65 2.25 8.95 $153
follow-up notice (355.40(b)(3)}
Notify 911 operator of 0.00 0.25 0.00 6.00. §9
transportation - related i
releases (355.40(b)(4)(i))
-~ CERCLA SECTION 103" 5
ACTIVITY o Legal Hours Manager * Techmical "7 Clerical Hours - Other - | Total Costs of
o Hours - - Hours - . $16.19/hr costs Compliance
$37.42/hr $26.62/nr :
NRC Notification n/a 1.0¢ 1.00¢ 0.00 $0.00 $64
Reeordkeeping n/a 0.10 1.00 1.00 $0.00 $47
EPCRA SECTIONS 311 & 312
RULE FAMILIARIZATION Legal Hours Manager Technical Clerical Hours Total Costs of
$100/hr Hours Hours $16.69/br. Compliance
$37.72/r $27.90/hr
Read and understand 4.60 2.20 220 0.00 $604

*Sources: BPA, Office of Chemical Emergency Preparedness and Prevention Office,
Statement Supporting the Renewal of the Information Collection Procedure for the Community
Right-to-Know of the Emergency Planning and Community Righi-to-Know Act, 1997; EPA, Office
of Emergency and Remedial Response, Economic Impact Analysis of Proposed Reportable Quantity
Adjustments added as RCRA Hazardous Wastes and CERCLA Hazardous Substances, Volume V11,

1996.




MSDS REPORTING
(40 C.F.R. § 370.21)

Legal Hours
$100/hr

Manager
Hours
$37.72/hr

Technical
Hours
$27.90/hr

Clerical Hours
$16.69/hr

Total Costs of
Compliance

Basic Reporfing

Determine which chemicals
meet/exceed MTLs

0.0

0.9¢

0.00

$35

Calculate quantity for
mixtures

1.30

0.¢0

$69

Submit MSDSs to LEPC,
SERC, and fire department
(379.21(a)}; or

(.08

0.9

0.17

0.34

$21

Alternative Reporfing

Submit list of hazardous
chemricals grouped by hazard
category (370.21{0)}(1})

.00

0.00

0.17

Submit list of chemical or
commen name of hazardeuos
chemical as provided in each
MSDS (37021(h)(2)

.00

0.00

0.60

.17

$3

Supplemental Reporting

Submit revised MSDSs
(370:21(c)X(1)

0.08

0.08

(.34

Subimit nevw MSDSs
(37021{e)(2))

.63

6.17

0.34

Additional Reporting

Sﬁbﬁ]it MSbS 1.11:;011 requésf
(370.21(dy

0.08

0.08

0.17

034

$21 - -

INVENTORY REPORTING
(40 C.F.R. § 370.25)

Legal Bours
$100/hr

Manager
Hours
$37.72/hr

Technical
Hours
$27.90/br

Clerical Hours
$16.69/hx

Total Costs of
Compliance

Basic Reporfing

Develop and submit Tier I
inventory form annually
{370.25{a})

300

2.60

.25

$86

Alternative Reporting

Develop and submit Tier I
inventory form, in lien of Tier
I form, annually (370.25(b})}

0.00

.25

2.60

$86

Additional reporting

Submit Tier I form to LEPC,
SERC, and fire department
upon regquest (370.25(c))

0.00

0.00

0.00

$3




INVENTORY REPORTING Legal Hours Manager Technical Clerical Hours Total Costs of

informatiot: to fire
department upon request
(374.25(d)}

(40 C.F.R.§370.25) $100/hr Hours Hours . $16.69/hr Cenupliance
] $37.72/hr $27.90/hr
Provide specific location ' 0.60 4.08 $.00 0.17 $3

G. .

e

E.

Other Maiters as Justice May Reguire

This Policy acknowledges that no two cases are exactly alike. Unique circumstances
above and beyond those taken into account by the factors discussed in the previous sections may
be significant in determining the appropriateness of a penalty for settlement. Any reductions
made under this section shall be documented in the case file. It is suggested that this reduction
not exceed 10% except where the facts and circumnstances warrant a greater reduction.

F.

Size of Business

Prior to issuance of the complaint, the Agency may reduce the proposed base penalty by
15% for first time violators whose business employs 100 or fewer people, and whose annual
total corporate entity sales are less than $20 million except where the facts and circumstances
preciude any reduction.

2)

I

Attitude

 +  The attitude adjustrent-has two components: (1) coopératid-ﬁ and (2)'willingness to
settle. v~ 7 7 ‘ ) '

The Agency may reduce the penaity up to 25% based on respondent’s cooperation
throughout the compliance evaluation/enforcement process. Factors include
respondent’s: respensiveness and expeditious provision of supporting
documentation requested by EPA, cooperation and preparedness during the
settlement process, and speed and completeness of achieving compliance. The
Agency believes that a greater penalty reduction should be given to those
respondents who come into compliance prior to the initiation of an EPA
mvestigation.

-
‘The Agency may reduce the penalty up to an additional 10% should the
respondent and the Agency agree to a settlement in principle within 90 days from
the date of the issuance of the complaint.

Supplemental Environmental Projects

To further the goals of the HPA to protect and enhance public health and the environment,
certain environmentally beneficial projects, or Supplemental Environmental Projects (SEPs),
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may be included in the settlement.

SEPs are environmentally beneficial projects which a respondent agrees to undertake in
settlement of an environmental enforcement action, but which the defendant is not otherwise
legally required to perform. In return, some percentage of the cost of the SEP is considered as a
factor in establishing the final penaity to be paid by the respendent.

FEPA has broad discretion to setile cases with appropriate penalties. Evidence of a
violator’s commitment and ability to perform a SEP is a relevant factor for EPA to consider in
establishing an appropriate settlement penalty. The commitment to perform a SEP may indicate
a respondent’s new or extraordinary efforts to be a good environmental citizen.

While SEPs may not be appropn'ate in settlement of all cases, they are an important part
of EPA's enforcement program. Whether to include a SEP as part of a settlement of an ‘
enforcement action is within the sole discretion of EPA. EPA must ensure that the inclusion of a

SEP in settlement is consistent with the Agency's SEP Policy in effect at the time of the
settlement. ‘

L Voluntary Disclosure

Facilities that conduct an audit and voluntarily self-disclose any violations of EPCRA §§:
304, 311,312, or CERCLA § 103 under the Incentives for Self-Policing: Disclosure, Correction -

and Prevention of Vielations Final Policy Statement, 60 Fed. Reg. 66,706 (December 22,-1995); -~ =

“may be-eligible for a 100% reduction in the gravity-based penalty, if they meet the rine criteria: +
established in the policy. ' : o

If a facility self-discloses violations not covered by the Agency’s Self-Policing Policy, the
penalty amount may still be reduced for such a voluntary disclosure. To be eligible for such a
reduction, a facility must submit a signed statement of voluntary disciosure to EPA describing
the alleged violations. A facility will not be eligible for any reduction if there has been
notification of a scheduled inspection or the inspection has begun, or the facility has otherwise

been contacted by EPA for the purpose of determining compliance with EPCRA/CERCLA §
103. ‘

Voluntary disclosure of a violation will result in a 25% reduction of the gravity based
penalty. To encourage immediate disclosure, an additional 25% reduction will be given for
disclosures made within 30 days of having reason to believe that a violation occuired.

The reduction for voluntary disclosure and irmmediate disclosure may be made prior to
issuing the Civil Complaint. The Civil Complaint should state the original penalty and the
reduced penalty and the reason for the reduction.



Respondent:
Count #:

“Pa ge  of

PENALTY CALCULATION WORKSHEET

NATURE: Type of Violation: EPCRA 304 EPCRA 311 EPCRA 312

CERCLA 103 (Circle one).

EXTENT: Time passed from deadline to actual date of compliance (m hours

or days}:
Mainx Level:

GRAVITY: Divide amount of chemical involved in the vielation (1bs.):

by (RQ/TPQ) =
Matrix Level:

- CIRCUMSTANCES: Specify choice of penalty amount from range listed for the cel of
T the mafrix based on circumstance factors:

Base Penalty : : _ ' 5

If per day, continuing reportable release maltiply line 1 by

days, beginning with the second day of violation. 3
Other per day violations, muktiply line 1 by .01 = .
Multiply the per day penalty _____ by ___ days, beginning with $
the second day of violation.
Add lines 1-3 $
Prior History: (Treble, 25%, 50%: + } S
Culpability {% increase or decrease +/- To) 3
Other factors as justice may require (- o) ($ }
Size of business reduction (- %) % )}
Attitude (- %) S (% )
Supplemental Environmental Project {- ) ($ }
Voluntary Disclosure (- ) ($ )

Subtract lines (5-11) from line 4 $

Repeat procedure for each violation.

Prepared by:

Signature: | Date:




Table H
Base Penalty Matrices For Violations Which Occur After March 15, 2004

CERCLA § 103, EPCRA § 304" and EPCRA § 312
GRAVITY ((uantity Released/Stored)

EXTENT LEVEL A LEVEL B LEVELC

(timeliness of (greater than 10 | (greater than 5 but | (greater than 1 but

notification) times the less than or equal less than or equal {o
RGQ/MTL) to 10 times the 5 times the

ROG/MTL) RQ/MTL)

LEVEL 1 $32,500 $24,179 $16,119

(more than 2 hours/ $24,180 $16,120 $ 8,061

more than 30 days)

LEVEL 2 $24,179 $16,119 $ 8,060

(between 1 and 2 $16,120 $ 8,061 $ 4,032

hours/after 20 but

within 30 days})

LEVEL3 516,119 , $ 8,060 $ 4,030

(within 1 hour, but $ 8,061 $ 4,032 § 2,014

after 15 minutes/after

10 but within 20 days)

EPCRA § 311
GRAVITY (Quantity Stored)
EXTENT LEVELA | LEVELB LEVEL C
(timeliness of MSDS || (greater than | (greater than S but | (greater than 1 but less
submission) 10 times the | less than or equal o | than or equal to 3
MTL) 10 times the MTL) | times the MTL)
LEVEL 1 $11,000 $9.671 $6,448
(more than 30 days) $ 9.673 $6,449 $3,225
LEVEL 2 $ 9,671 $6,448 $3,224
(after 20 but within 30 | § 6,449 $3,225 $1,613
days)
itz |3 6448 §3,224 $1,612
(after ut within $ 3,225 $1.613 $ 807
days)

“While the penalty amounts in this matrix apply to EPCRA § 304(c), the criteria associated with the
levels do not apply. To determine the appropriate extent level for violations of § 304, see pp. 12-13, supra.



